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fire,fire insurance one month before the provewere sufficient to an
agreement purposeto commit arson and a to collect insurance. The

agreement strongerevidence of an in this case was far than the cir-
supportcumstantial evidence held sufficient to a conviction in State

Gilbert, supra 667-68,v. at 348 A.2d at 714-15. alsoSee State v.
Theodore, 548, (1978).118 N.H. 122392 A.2d

act, circumstantial,The evidence of an overt while all was
agreementalso sufficient. The evidence of an between Derosier and

defendant, together proximitythe with the in time between Dero­
fire,sier’s visit to the house and the expertoutbreak of the and the

testimony indicating incendiary origin,that the fire was of could
persuade a rational trier of fact that Derosier had set fire to the

pursuant agreement. Sheetz,house to the App.See State v. 46 N.C.
641, 653-54, 914, (1980).265 S.E.2d 922

Affirmed.

All concurred.
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P.A.,Devine, Millimet, (Josephof Manchester M.Stahl & Branch
III, brief, orally),McDonough, on E. Gardnera. the and Donald&

plaintiff.for the
Who,landRolled, (RobertOssipeeof G. onLaw J.JamesofOffices

orally),brief for defendants.the and the

Douglas, appeal, plaintiff, Merchants MutualJ. In this the
Group petitioned declaratory judgmentfor(Merchants),Insurance

coverage obligationto determine its to the defendant Walter N.
Garger separ-ofunder uninsured motorist endorsements threethe

resultingpolicies respect injuriesinsurance with to from a non-ate
involvingphysical contact an unidentified vehicle. Theaccident
Jr,, GargerMorse,(Mayland Esq.)Master H. found that is entitled

coverageonly $20,000to of thethe minimum under uninsured
that,provisions policies,motorist of each of two of the but since
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againstisMerchants entitled to offset its uninsured motorist liabil-
ity paid Gargerthe compensationamounts to a workers’ con-under

by Orthopedictract issued to theMerchants defendant Professional
Association, are, fact,there in no benefits available to the defend-

policies. (Cann, J.)ants under either of the The Trial Court
approved recommendation,the appealed.master’s and the defendants

record,According 10, 1979,theto on November the defendant
Garger injured involvingWalter N. was in a non-contact accident

Garger allegesan unidentified drivingvehicle. that while eastbound
Alton,on Hampshire,Route 11-A in New he was forced off the road

vehicle,by another thenwhich fled the scene. At the time of the
'accident, Garger Huggins Hospitalwas en route to the in Wolfeboro

surgeon. undisputedwhere he was a Itstaff is that at timethe of the
accident, acting scopehe employmentwas within the of his for the

Orthopedicdefendant Professional Association.
accident, Garger $163,306aAs result of the collected in workers’

compensation policy bybenefits under a issued Merchants Mutual to
Orthopedic compensationProfessional Association. The workers’
policy coverage appeal exceptis not in issue in this to the extent that

provisionsthe offset disputed policiesincluded in ofeach the three
Garger’s byreduce uninsured motorist benefits the amount of
compensationworkers’ he received.

Following accident, Gargerthe submitted a claim to Merchants
forMutual uninsured separate poli-motorist benefits threeunder

policy liabilitycies. The first policy,is an automobile issued to
Orthopedic byProfessional pol-Association Merchants Mutual. The
icy provides $20,000 per person coverage.in uninsured motorist The

policy liability policy bysecond is an automobile issued Merchants
Garger’s providesMutual to coveragewife. It uninsured motorist in

$100,000 per person.the amount of policy,The third issued to
Orthopedic by Mutual,Professional Association Merchants is a
“Special Multi-peril” policy with an uninsured motorist endorse-

policy’sment. That dispute,uninsured motorist benefits are in as
they typedwere page. parties agreenot onto the declarations The

Garger policies.that is an insured under the first two Merchants
GargerMutual specialdenies that is an insured under the multi-

peril policy’s uninsured motorist endorsement.
principal appeal validityThe issues raised on concern the of two

provisions First,disputed policies.in ofincluded each the three each
of the three uninsured motorist endorsements limits hit-and-run
coverage involving contact;physical second,to policyaccidents each

liability” provisionalso includes a standard of“limits which reduces
payable bypolicythe amount paidunder each the amount to the

compensationinsured under the workers’ laws.
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finding v.in that Souleis master erredwhether theThe first issue
only a595, (1976), voidedCo., A.2d 883116 364Stuyvesant Ins. N.H.

statutory limits ofrequirement up to the minimumphysical contact
coverage of the accident.effect at the timeinmotoristuninsured

statutory minimumcoverage thein excess ofThe master found that
and condi­dependent upon the termsby isbutnot affected Souleis

policy. that the uninsuredHe determinedof the relevanttions
require phys­policiesof Merchants Mutual’sendorsementsmotorist

hit, no ‘hit andthere waswas nothat thereical contact and “[s]ince
uninsured motoristlimits of thewhich the excessvehicle torun’

might apply.” master con­policies] The.of the . .endorsement
only“therefore, the min­herebecomes availabletherecluded that

policies.” findcoverage . We$20,000 of the . .under eachimum of
and, therefore, reverse. Seeofas a matter lawmaster erredthat the

285,284,Keene, 444Co., City A.2dRealty 122 N.H.v.590 Ltd. of
535, (1982).535

physicalSoule, requirement contactof“policythat theIn we held
Stuyvesantcoverage. . v.of . .” Souleimpermissible restrictionis an

597, theCo., We reasoned that364 A.2d at 884.116 N.H. atIns.
physicalLegislature not insert a contactHampshire tochose"New

juris-done in somerequirement ... as beeninto RSA 268:15-a has
but, instead, “coverage to all(emphasis added) extendeddictions”

motoristsby motorists or hit-and-runcaused uninsuredaccidents
596-97,any requirement physicalof contact.” Id. at 364without

Thus, ‘unreason-that “the exclusion was anA.2d 884. we concluded
coverage.” v.statutory scope of Beliveau Nor-on theable restriction’

76, 1101,Co., 73, 411120 A.2d& Dedham Mut. Fire Ins. N.H.folk
Stuyvesant,(1980) (emphasis added) (quoting v. 116 N.H.Soule1103

595, (1976)).364 883A.2d

statutory scope coverage previouslyofThe had been
legislatureenlarged in the amended the uninsured1969 when

coveragepurchase inpermitto to excessmotorist statute an insured
1969,statutory per­418:1. Since statuteof the minimum. Laws the

coverage up to thepurchase motoristmits the insured to uninsured
liability coverage, (now codified atlimits as RSA 268:15-asame

higherany purchased264:15), attempt to reduce those limitsRSA
requirementby applying physical becausea contact is ineffective

Stuyvesantrequire physical See Soule v.the statute does not contact.
595, 597,Co., 883, “Policy provi­(1976).116 N.H. 364 A.2d 884Ins.

bydesigned coverage prescribedtosions to reduce the less than that
596,atexpress implied provisions of the are void.” Id.the or statute

364 atA.2d 884.

physical requirementAccordingly, we hold that the contact
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poli-ofin the uninsured motorist endorsements the threecontained
coverage.impermissiblevoid as an restriction on The defend-cies is

coverage, policyupto to theis entitled the full limits.ant
validity liability”concerns the of the “limits ofThe second issue

policy. provides:in each Itclause contained

payable“Any the ofamount under terms this insurance
bodily injury by per-because of sustained in an accident a

coverageisson who an insured under this shall be
by....reduced

(2) paid presentThe amount and the value of all
bodily injurypayableamounts on account of such under

any compensationworkmen’s law....”

provisionThe effect of this is to reduce the uninsured cov-motorist
erage provided policies, by anyin each of the the amount of workers’
compensation byreceived the insured. Whether uninsured motorist
coverage may bybe compensation“set off” workers’ benefits was

Co.,considered in Hackman v. American Mutual Liab. Ins. 110 N.H.
87, Hackman,(1970).261 433A.2d In we held that the uninsured

coverage bymotorist anycarrier could reduce its the amount of
compensation byworkers’ questionsreceived the insured. This case

validity holding.the continued of that
The material facts of are identical to those ofHackman the instant

case, accident,case. The insured in that as a ofresult an automobile
compensationcollected employer’sworkers’ benefits from his car-

soughtrier. He then to receive liabilitythe benefits of an automobile
policy with an byuninsured motorist endorsement issued the same

policycarrier. The uninsured motorist acontained workers’ com-
pensation provision. provisionset-off permittingWe held that the an

liability paymentsuninsured bymotorist carrier to deduct made a
compensationworkers’ carrier did not violate the uninsured motor-

statute, (now 264:15),ist RSA 268:15 codified at RSA because under
statute, 281:14,compensationthe compensationworkers’ RSA the

lien, paid benefits,carrier is entitled a againstto for the amounts in
any damages third-party 92,arecovered from tortfeasor. Id. 261at
A.2d at 436.

This court “designreasoned in Hackman that since the statute’s
purpose provideand . protection only. . was to up to the minimum

statutory bodily injuries by financiallylimits for irresponsi-caused
provideble motorists . . . not greater... to the insured with[and]

protectioninsurance than would have been available had the
injured by operatorinsured policy containingbeen an with a min-

limits,”statutoryimum permissiblethe reduction was under the
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Maryland v.Cas. Co.91-92, (quoting261 at 436Id. at A.2dstatute.
424, 420, (1965)).Howe, 422, 422A.2d213106 N.H.

thatpredicated on the rationalewasin HackmanThe result
greaterdesigned providetowas notmotorist statutethe uninsured

statutory The rationaleminimum.protection than theinsurance
however, seriouslydecision, underminedbeenunderlying hasthat

by recentand thestatuteby to uninsured motoristtheamendments
statute;construing thebodyemergence of case lawsubstantialof a

longer validity.thus, the no hasdecision
uninsuredattempts to reducea view ofcourt has taken harshThis

coverage.statutory scope In Courte­ofbelowmotorist benefits the
168,Co., 105118 385 A.2dN.H.v. Mut. Cas.manche Lumbermens

pol­recovery under the(1978), we a clause which reducedheld that
policiesapplicable violated theicy by otherreceived underamounts

legislativea“evincesstatute because the statuteuninsured motorist
against injuryprotect frompersona himselfintent to allow to

againstprotectsthe he himselfuninsured motorists to extent that
172, holding,liability.” we overruledat In soId. at 385 A.2d 107.

422,Howe, (1965),A.2d 420 stat­Maryland v. 106 N.H. 213Cas. Co.
permits aning motorist statutethat rationale that the uninsuredthe

any greateronly statutory andthe minimum notinsured to recover
longer Similarly, in Bertolami v.protection was no valid.insurance

308,Co., (1980), we414 A.2d 1281120 N.H.Merchants Mutual Ins.
motorist carrier to deductvoided a that allowed an uninsuredclause

paid policy’s uninsuredpayments under themedical from amounts
motoristit violated the uninsuredmotorist endorsement because

statutoryby reducing recovery alsothe minimum. Seestatute below
Co., 75, (1978);382 910Vigneault Travelers Ins. 118 N.H. A.2dv.

Co., 11, 644Gay 114 314 A.2dv. Mut. Ins. N.H.RiskPreferred
397,Co.,Grange(1974); 111 285v. National Mut. Ins. N.H.Raitt

(1971).A.2d 799
accident, (now at RSAthe of the RSA 268:15-a codifiedAt time

coverage264:15) purchasean uninsured motoristallowed insured to
againstup protect liabil-he to himselfto the amount that contracts

any possibil-ity. provide thenot for reduction because ofThe act did
ity duplicated v.from another source. See Courtemancheof benefits

Co., 172,118 A.2d at 107.Lumbermens N.H. at 385Mut. Cas.

certainly insur­compensation otherWorkers’ benefits are
Thus, requiresany policy provision an motor­which uninsuredance.

for,coverage bypaidin amounts ofist suffer theto a reduction the
insured, invalidby ancompensationworkers’ isreceived the

coverage.statutory scope ofof therestriction
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long recognized payments byThe thatlaw has sources
other than bythe do nottortfeasor act as an excuse him to avoid
payment injured party. rule,to the “Under the collateral source if a
plaintiff compensated part damages byis in whole or for his some

independentsource permittedof the tort-feasor he is still to make
recovery againstfull him. The rule that collateral arebenefits not

plaintiff’s recoverysubtracted from the appliedhas been to . ..
employment Co.,Papersbenefits... .” Moulton v. Groveton 114 N.H.
505, 509, 906, (1974).323 A.2d 909 tort defendant can derive no“[A]

plaintiffbenefit from the fact that was insured or that his bills have
paid by compensationbeen a workmen’s insurer . . . .” Anderson v.

DeLaurier, 57, 59, 230, (1964).106 N.H. 204 A.2d 231

compelling analogyWe see a between the collateral source
bar, seekingrule and the compensa­situation anat where insured is

Thus,tion under contract from his own uninsured motorist carrier.
persuaded maywe are that the insurance carrier not reduce the

recovery byinsured’s the amount received afrom collateral source.
adoptIf we positionwere to a different anwhere insured has

compensationreceived workers’ andbenefits seeks also to recover
benefits, creatinguninsured motorist we would be a windfall for

“Moreover,uninsured motorist carriers. this windfall will some­
expense plaintiff, manytimes be at the of the ‘inbecause instances

paidplaintiffthe has for these benefits in the form of[collateral]
premiums wagesconcessions in[insurance the he receivesor]

fringe Maurer, 925,because of such benefits.’” v.Carson 120 N.H.
825,940, (quoting424 (1980)A.2d Papers836 Moulton v. Groveton

Co., 505, 509, 906,114 (1974)).N.H. 323 A.2d 909
holdingWe note inthat our is accord with the conclusion of a

majority jurisdictions,of compensationthat have held workers’ set-
repugnantoff clauses invalid as to their uninsured motorist statutes.

See, e.g., Company,Booth v. Seaboard Fire & Marine Insurance 431
(8thF.2d 212 1970);Cir. State Farm Mutual Automobile Ins. Co. v.

Cahoon, (Ala. 1971);252 2dSo. 619 Allied Mutual Insurance Com-
Larriva,pany 385,App.v. 19 (1973);Ariz. 507 P.2d 997 The Travel-

624,Union,ers Ins. v. 252National Farmers Ark. 480 S.W.2d 585
(1972); Hillyer, 163,App.Nationwide Mutual Ins. Co. v. 32 Colo. 509

(1973); Co., 322,P.2d 810 v. App.Leist Auto-Owners Ins. 160 Ind.
(1974); Co.,311 EmployersN.E.2d 828 McClure v. Mut. Cas. 238

(Iowa 1976); Fidelity Y.,N.W.2d 321 Casualtyv. & Co. N.Aldcroft of
311, (1969).106 R.I. 259 A.2d 408

argues compensationMerchants Mutual that when the workers’
same,carrier and uninsured motorist carrier are the the uninsured

motorist compensationcarrier can ainclude workers’ deduction
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doing than assert itsno morepolicy in so it doesbecausein itsclause
statutoryThecompensation carrier.statutory lien as the workers’

(Supp. 1983),281:14is in RSAplaintiff refers foundwhich thelien to
provides:which

payablecompensation isinjury for whichan“When
chapter been sustainedprovisions of this hastheunder

legalcreating person ain some ...under circumstances
thereto, injuredrespectliability pay damages in theto

maychapter,of thisemployee, in to the benefitsaddition
damages proceed against such otherfrom or at lawobtain

however,damages; theprovided, thatperson to recover
employer’s have ainsurance carrier shallemployer, or the

damages by employee,of recovered thelien on the amount
of theexpenses of action to the extentand costsless the

medical, carehospital or other remedialcompensation,
byagreed paidalready paid, be theor or awarded to

carrier,employer’s under thisemployer, or insurancethe
chapter....”

added.)(Emphasis
aa lien in fávor of com-found that the statute createsThe master

employee under anan receivespensation carrier to recover amounts
court,questionThe for thenextuninsured motorist endorsement.

therefore, ismotorist carrier “such otheris whether the uninsured
“legal liability damages.”payperson” a towith

that,notingbegin analysis by under workers’We our
law, conceptthird-partycompensation on the thatactions are “based

wrongdoer.”wrong-doing uponfall theloss from shouldthe ultimate
Stores, Inc., 83, 87, 741,116 N.H. 352 A.2d 744Bilodeau v. Oliver

employee(1976). party the... is the action of“The third action
injuries negligence.”claiming party’sthat his resulted from that Id.

88, compensationat 744-45. The workers’ carrier’s stat­at 352 A.2d
“against damages byutory is thelien ‘amount of recovered the

85,third-partyemployee a .. .”’ Id. 352 A.2d atat[from tortfeasor].
743.

legal liabilityIt to which the statuteis obvious that the
neg­liability. third-party is an forThe action actionrefers is a tort

etc., bystatutoryligence, liability, the lien obtained theandstrict
by employeeagainst thecompensation is amounts receivedcarrier

case,In the instant the uninsured motorist car­from that tortfeasor.
against liability, insures thenot insure the butrier does tortfeasor

against compensationinadequate if he isemployee the risk of
obligationinjured ofin an accident with an uninsured motorist. The
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contract,the althoughuninsured motorist carrier arises out of that
obligation byprecipitated third-party’s Therefore,is a tortious act.

payments payments bysuch person”are not “legal“some awith lia-
bility pay damages” employee, and, accordingly,to to the RSA

(Supp. 1983) statutory281:14 does not acreate lien in favor of the
compensation byto employeecarrier recover amounts received the
from an uninsured motorist carrier.

Co.,The Employersdefendant’s reliance on v.Smith Am. Ins. 102
530, (1960), misplaced.N.H. 163 A.2d 564 is There we held that the

person” 532,words “some could include an insurance carrier. Id. at
stated, however,163 at againstA.2d 566. We “thethat claim here

allegedly bythe iscarrier for a tort personcommitted it as a third
against plaintiff. Payment plaintiff bythe to the the [insurance
company] policy carrier,would not be under the innor its asstatus

alleged duty.”but rather . . . out anof breach of common-law atId.
533,163 A.2d at 567.

Clearly, liability companythe of the insurance in Smith was
liability perform dutya tort inspect equipmentfor failure to its to

Hence,properly. person” mightwhile the words “some on those facts
company, “legal liabilityinclude an payinsurance the words to

damages” clearly phrase third-partylimit the to tortfeasors.
theBecause uninsured motorist carrier in the instant case is anot

tortfeasor,third-party tortfeasor,and because it does not insure the
compensation againstthe carrier has lienno amounts the uninsured

pays injured employeecarrier tomotorist the under its uninsured
motorist endorsement.

Stores, Inc., 87,In Bilodeau v. Oliver 116 N.H. at 352 A.2d
744, injuredat stated ifwe that an keepworkman was allowed to

the compensationentire amount of his award and his common-law
negligence recovery recovery.he would receive a double This iscase

recovery,not one in which the insured will receive a double but one
in compensationwhich an separateinsured receive from twowill

recovery preventsources. The double which the statute toseeks
injured employee compensationoccurs when the receives from his

compensation compensation,workers’ carrier and then also receives
including wages, negli­amounts for lost from the tortfeasor in a
gence action.

Here, recovery who hadthe was from an insurance carrier
pay injuriesto bycontracted the insured for occasioned an uninsured

circumstances,Undermotorist. these we hold that there is no double
recovery. instances, injuredWhile it is true inthat some the

duplicateemployee may injury,receive benefits for the same the
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employee becauseto recoverpermit theis toequitable resultmore
premi-of insuranceeitherin formthe benefits thepaid forhe has

fringe Inbenefits.wages in lieu of suchhe tookor of reducedums
in whichsituationfrom theis no differentrespect, resultthisthis

hospital two orbillspolicies pay samepayments theseveral medical
Co., 120Mutual Ins.v. MerchantsSee Bertolamiover.three times

Ass’n,Auto.Servicesv. United308, (1980); Shea414 A.2d 1281N.H.
(1980).106, 411 A.2d 1118120 N.H.

281 arechapterrights RSAremedies under“The and
compensation to thestatutory. and extent ofpurely The nature

languagestatutoryby expressgovernedemployee theinjured ... is
Stores,v.Bilodeau Oliverimpliedbe therefrom.”which canthatand

87, 741, “Also,(1976).Inc., 83, unlike tortA.2d 744352116 N.H.
painforactions, damages compensation are awarded and suf­orno

such, and other elementsfering, disfigurement loss of consortiumas
Here,86-87,damages.” at 352 A.2d at 744. theId.lawof common

byfamily purchasingsought protect and hishimselfemployee to
mayheto which besupplement benefitsinsurance toadditional

compensation statute.workers’entitled under the

against“Certainly public policy employee]there nois [an
against expenseprotecting familyand his addedhim[self]

benefits, statute,statutory inunless aover and above such
language, might application of suchclear interdict the

family’s security.foresight his ... Weand concern about
negativethink there no sanction in the statute hereis such

deign indulge ofunless we to in some kind unwarranted
be,languageby implication, of notinclusion said to but

actually there.”
Barrett, 26, 346,24,v. 24Southeast Furniture Co. Utah 2d 465 P.2d

(1970). jurisdictions considering348 A number of this issue also
compensationhave found that a workers’ carrier was not entitled to
underrecover benefits available an uninsured motorist endorse-

America,Knight (10thment. v. Insurance NorthCo. 647 F.2d 127of
Co.,1981); CityBogart v.Cir. Twin Fire Insurance 619473 F.2d

Cahoon,(5th 1973);Cir. Farm Mutual Automobile Ins. Co. v.State
1971);(Ala. Company252 So. 2d 619 Allied Mutual Insurance v.

Larriva, 385,App. (1973);19 Ariz. 507 P.2d 997 Travelers Ins. v.
Union, 624, (1972);National Farmers 252 Ark. 480 585S.W.2d

Co.,Comp. (Colo. App.State Ins. Fund v. Ins. 628 P.2d 182Gulf
O’Lakes, Inc.,1981); (Minn.v. Land 1979);Janzen 278 67N.W.2d

Co., 281,Ignition Super.v. 218Rhodes Automotive Pa. 275 A.2d 846
Barrett, 24,(1971); Southeast Furniture Co. v. 24 Utah 2d 465 P.2d
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(1970); 282,346 Company,Horne v. Insurance 203 Va. 123 S.E.2d
(1962).401

coverageThe final issue is the specialextent of under the multi-
peril policy. policy’sThe amount of that uninsured motorist benefits

figuredispute representinginis as no policy typedthe limit was
page.onto the declarations

trial, Colby,At experienced agent,John an insurance testified
special policy languagethat the complexis andmulti-peril difficult

to understand. He further testified that it approxi-would take him
mately an hour to determine whether its uninsured motorist bene-

applicable Garger’sfits were to accident.
specialThe multi-peril policymaster found that the resembled a

“Chinese time table” and persondetermined that “a reasonable in
position Garger fairlyofthe Dr. would conclude from a careful

reading policy provisionsof the that the uninsured lan-motorist
guage highwayextended ato accident.” EppingSee Town v. St.of

Co., 248, 252, 496,Paul Fire & Marine Ins. 122 N.H. 444 A.2d 498
concluded, however,(1982). policyHe that because the contained a

physical requirementcontact and because the carrier was entitled
paidto set off compensation,amounts in workers’ there was no

coverage. above,available As discussed this conclusion was errone-
ous.

correctlyThe master determined that the insured in the
reasonably expectinstant case could to policy.be covered under the

Co.,Id. See 718,also Grimes v. Concord Gen’l Mut. Ins. 120 N.H.
722, 1312, 1315422 (1980).A.2d coverageBecause the limits of were

typed however,page,not onto the declarations we formust remand
a coveragedetermination of the extent of under the uninsured

policy, light holding todaymotorist ofendorsement the in ourof that
physicalthe requirement compensationcontact and the workers’ set-­

off areclauses void.

Finally, we find that the defendants are entitled to court
attorney’scosts and reasonable fees under RSA 491:22-b.

andReversed remanded.

All concurred.


