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Connor, Manchester, PeabodyofJames A. and & Brown of Boston
(Mr. Grainger brief,Connor and onAndrew the and Mr.R. Grain-
ger orally), plaintiff.for the

Boynton, Waldron, Doleac, P.A.,Woodman & Scott of Portsmouth
(Ralph Woodman, Jr., orally),R. on the brief forand the defendant.

Batchelder, plaintiff appeals superiorJ. The afrom ver-court
$28,823.25, seekingfavordict in its in the ofamount additional

damages. by (CharlesThe verdict was recommended the Master T.
Gallagher, Esq.) approved by Superior (Temple,and was the Court
J.). damagesThe trial consolidated a contract action for peti-and a
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by in connectionbrought plaintiffjudgment thedeclaratoryfortion
cityproject in the ofsewage-separationof athe constructionwith

follow, partin and reversewe affirmwhichthe reasonsForDover.
part.in

(City) bids for a1974, City solicitedof DoverdefendantIn the
sewerage andentailing separation of itsproject theconstruction

were basedand evaluationsystems. The bid solicitationwaterwaste
3, 1975,Marchto be done. OnCity’s specifications of the workon the

(Zoppo), awarded Con-Company, wasZoppo Inc.plaintiff, R.the
began both contractsproject. Zoppo work onI and III of thetracts

trenches,excavating laying sewerApril work included1975. Thein
manholes, erecting pumpinginstalling a sta-removing ledge,pipe,

Thetion, doing connected therewith.of the incidental workand all
by City “useablyaccepted asby Zoppo theperformed waswork

Septembercomplete” in 1977.
largely prices.”in terms of “unit Thewere bidtwo contractsThe

done, alongdescription beof the work toCity’s proposal included a
unit-priceitem for which a bidquantities” for each“estimatedwith

ledge insought. example, of certain ContractFor for excavationwas
by City yards, ZoppoIII, the to total cubic bid a unit700estimated

yard.perprice cubicof $30
performingactually in the contractsquantities encounteredThe

City’squantities set forth in thegreatly the estimatedexceeded
III, actuallyZoppo encountered and removedproposal. In Contract

yardsledge esti-2,574.7 yards of the 700 cubiccubic of instead
I, yards,City whilethe estimated 200 cubicIn Contractmated.

2,188.1 ledge.yardsactually cubic ofZoppo encountered
agreed quantitiesprice actualZoppo paid at the unit for thewas

compen-it entitled to additionalhas claimed that isbutencountered
City “equitable adjustment” pres-thefrom the under clausesation

in each contract. This clause reads asent follows:
originallyquantities contemplated are so“Where the

changed agreedapplication pricethat of the unit to the
performed hardshipquantity work is shown to aof create

Contractor, equita-be anto the Owner or the there shall
hardship.”adjustment preventof the Contract to suchble

presentedit sufficient evidence to demon-Zoppo contends that
and,quantities,hardship conse-based on the increasedstrate

awardingquently, in not it additional com-that the master erred
figured performance. Zoppopensation in terms of its actual cost of

alleges progresshardship in the of its work wasthat it suffered that
by spendadversely time its crews had to onthe additionalaffected

equipmentledge of crews and wasexcavation. Its allocation work
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upset, which, turn,thus in performanceincreased its cost of over
projectedthat which it had when it submitted its bid.

rejected Zoppo’sThe master equitablecontention that under the
adjustment clause it was compensationentitled to additional based
on the excavatingactual costs it incurred in quantitiesthe increased

ledge.of The master equitableruled that for there adjust-to be an
price, presencement in a unit the of “some factor in addition to the

quantity”extra must be shown. He concluded that “where extra
quantities involved, plaintiffare maythe not be awarded extra
compensation simply costs,because its unit retrospect,in turned out

anyto be in excess particularof its bid for category of work.” In
applying principles Zoppo’sthese relatingto ledgeclaims to excava-
tion, rejectedthe Zoppo’smaster III,claim directed at Contract
finding that: hardship imposed upon“There was no plaintiff bythe

quantities]the overrun except hardship imposed bya plain-[in the
tiff’s inadequate.”bid if such bid was in fact

respect I,With to Contract Zoppothe master found that had
shown the “extra factor” in quantities.addition to the increased
Accordingly, Zoppohe ruled that was entitled to an increase in its

price per yardunit from ledgeto cubic for$20 $30 that it had to
“prestrip” prior beingto its blasted and excavated. The master

ruling pricebased his ($30 peron the unit yard)cubic to which
Zoppo agreed excavatinghad ledgefor the encountered in Contract
III.

testimonyThere was Zoppothat per yardhad bid cubic of$20
ledge for reasonablyContract I because it had assumed that the
geography project-areaof the throughwould allow it to drill the

overlay ledgeearthen pre-blastto the ledge.and the Additional tes-
timony producedwas also that this latter expensivemethod is less
than the prestripping ledgemethod of overlaythe priorof its to
blasting excavating. Contraryand assumption,to its Zoppo had to
prestrip ledgemuch of performingthe it encountered in under Con-

III,tract I. In Zoppo per yardContract bid cubic as$30 the unit
price excavating ledgefor the geog-because it assumed that the
raphy projectof requiredthat expensivearea the more method of
prestripping overlay priorof blasting excavating.the Reject-to and
ing Zoppo’s claim cost,for reimbursement of its actual the master

Zopporuled that had failed to accuracyconvince the court of the of
its cost calculation Zoppoand also ruled bythat was bound the unit
price it had bid in III excavating ledgeContract for largelythat
required prestripping.

interpretationThe final ultimatelyof a ques­contract is a
tion of law for this court. Baker McCarthy, 171, 174-75,v. 122 N.H.
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contract,138, inquiry(1982). ourinterpreting140 In a443 A.2d
contracting parties the time of theon the intent of the atfocuses

764, 770,Shield,agreement. Trombly 120 N.H.v. Blue Cross/Blue
980, language(1980). of contract will be423 A.2d 984 The a written

given interpretation parties’that best reflects the intentions.the
Thomas, 598, 115,602, (1979).406 118Thiem v. 119 N.H. A.2d

is, fact-oriented,interpreting by necessity,contract weBecause a
agree­parties ofwill consider the situation of the at the time their

object thereby, together with all thement and the that was intended
agreementprovisions of their taken as a whole. Commercial Union

Co., 620, 623, 1111,v. Brown 120 N.H. 419 A.2d 1113Assurance Co.
concerning(1980). questionisWhen there a of fact what was

contract,by dispute is to beintended certain terms within a the
by fact, findings upheld sup­of will be ifresolved the trier whose

Wentzell, 416, 418-19,Peabodyported by 123the evidence. v. N.H.
105, (1983).462 A.2d 107

examining contract a whole and the remainderAfter the as
record,of we are unable to find fault either with the master’sthe

equitable adjustment appli­interpretation of or with histhe clause
interpretation Zoppo’s compen­of that to claim for additionalcation

ledge generallyfor See Brennemansation excavation. J. E. Co. v.
1981); RayDept. D.Transp.,Com. (Pa.424 Commw.A.2d 592of

Lowder, Com’n,Hwy. (N.C. App.Inc. v. N.C. State 217 S.E.2d 682
1975).

quantities City’s proposalIt is clear that the contained in the were
againstonly City compareintended as estimates which the could

part ofbids as its decision on what firm was to the con-be awarded
sheet,City’s quantitiesproposaltract. On the the listed are de-

“estimated,” compari-scribed as “indeterminate” and “assumed for
addition, partIn proposalson of bids.” that of the and contract

entitled “Instructions and forInformation Bidders” admonishes
investigation existingbidders to their“make own of subsurface con-

character,ditions” and to determine for quantities,themselves “the
ofand conditions the various materials and the work to be done.”

Moreover, provided bythe information on subsurface conditions the
City predicatedwas on “drilled test holes” which were “furnished
only for the information and convenience of Bidders.” This informa-

expressly guaranteed; and, accordingtion was not warranted or to a
separate provision proposal, parties agreedof anythe the not to base
claim on variances between the information andoffered the actual
materials encountered.

reading equitable adjustmentA reasonable of the clause in the
light provisionsof provides supportthese in each contract thefor
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showing quantitiesmaster’s that a of increasedconclusion does not
trigger clause,application ofthe this even where the contractor

perform agreedthat cost to exceededdemonstrates his the unit
reading clause,adopt Zoppo’sIfprice. we were to of this we would

transferring profitprovidetoobe the risk that a bid was low to a
margin City, renderingfrom the bidder to the well as follow-as the
ing provision nullity:in athe contract

partsbe or“The work to done has been divided into
por-items each on theto enable Bidder to bid different

intions of the accordance hiswork with estimate of their
quantitycost and so that the actual of work executed

may paid priceunder each be theitem for at bid for that
item, thoughparticular quantity greatereven such is or

quantity Proposal.”inless than the estimated stated the

necessityunexpected prestrip­ofthat theThe master ruled
provided factor”in Contract I the “extraping the overburden

adjustmentrequired equitable Theof the clause.for the invocation
that, lightruling. agree in ofsupports the therecord this We also

regarding price” and the uncertain evi­provisions “unitcontract’s
costs, the inZoppo presented on its actual master was correctdence

excavating ledgemaking agreed price in IIIfor Contractthe unit
adjustmentequitable Contract I.the basis for the for

challenge interpretationZoppo’s of theto the master’ssecond
equitable adjustment clause per-concerns the earth itexcavation
formed in diggingconnection with the pits.” Cityof “test The had

2,200estimated that a yardstotal cubic of earth would have to be
III,excavated for I ZoppoContracts and actuallywhile excavated

approximately 17,600 yards.cubic Zoppo bid perand$5 cubic$3
yard for III,the forexcavation respectively.Contracts I and

Laying a new main insewer a requires onlyresidential street not
installing itself,pipethe sewer installingbut also connections where-
by the comingservice lines or laterals buildingfrom each can feed
into the sewer main. The service line from buildingeach can be

anywherelocated building’s lot,on the or in some cases can cross
into properties.other If municipalitya providecannot the contrac-
tor with asinformation to the connection,location of the service a
trench pit” dugor a parallel“test must be to propertythe line until
the service line is located.

respect claim,With to this the following findingsmaster made the
ruling:and

inspector city“The for the themarked street curbs in
buildingfront of thoughteach where he the service line
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as much aslocatedlines wereservicewas located. Some
dig-extraordinary ofamountaway requiring an20 feet

interruptedfinding linesproblem the serviceging. ofThe
crews caus-service connectionoperation of thesmooththe

andbe foundby idly the line coulding untilto standthem
dug to the main.the trench

of theprice for allpaid the unithas beenplaintiffThe
com-additionalplaintiff seeksTheincreased excavation.

inhardship the excavationclause forpensation theunder
quantity.estimatedexcess of the

‘itforbe awardedcompensation cannotSuch additional
who has contractedlaw that onerule of contractis a basic

to extraprice be entitledthing will notfor a statedto do a
encountering difficultiesofcompensation on account
against in the contract.’providednot beenwhich have

899,136, 147,State, 906268 A.2dN.H.v.Salvucci [110
(1970)].”

Salvucci, as athe master erredargues relying oninZoppo that
ruling ignores equitabletheas the master’sof inasmuchmatter law

meantclause waseffect thatadjustment and the ameliorativeclause
resulting inincreasehardship from anunexpectedprovide whento

performance contract.of thein the course ofquantities occurs
face, of thefindings, that allindicateon theirThe master’s

adjustmentequitable clauseapplication of therequirements thefor
Zoppo’sincluding excavationspresent, the “extra factor.”were

estimatedapproximately increase over therepresented an 800%
Also, hardship inZoppo sufferedbe excavated.quantity of earth to

interruptedrepeatedlyoperation of work crewsits wasthethat
locatingdifficulty lines.in the serviceunexpectedof thebecause

locating attributed todifficulty lines cannot bein the serviceThis
diggingCity’s engineers where thewho decidedZoppo, theas it was

say ZoppoAccordingly, we cannot thatpits to occur.the test wasof
this risk.assumed

providedZoppo’s unexpected difficultiesWe conclude that
equitableof thenecessary for the invocation“extra factor”the

findingfor ofadjustment Consequently, remand awe shallclause.
adjustment any) price each contract should(if in unit forwhat the

it whole. See Bruce ConstructionZoppo in order to makebe awarded
States, 516, (Ct. 1963). An518 Cl.Corporation 324 F.2dv. United

in to theadjustment price be relationin should calculatedunit
by havingany) its service connection(if Zoppo facedincreased costs

unanticipated portion tookof the excavationidle while thecrew
costs, mayassessing con-in these the masterplace. In the increase
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labor,Zoppo’s equipmentsider costs for material and associated
crew, proportionatewith the service connection as well as a amount

Zoppo’sof Zoppoadministrative overhead associated with this crew.
substantiatingretains the burden of these and theircosts relation-

delayship byto the caused increasedthe excavation.
Zoppo’s claim relates the housethird to service connections that it

made, connecting emanating buildingsthe service lines onfrom the
Zoppostreet mainto the sewer lines. contends that these connections

and,required by consequently,were not the contract that it should
compensationreceive eachextra for connection made.

dealing beginsThe withcontract section service laterals with a
general lay,provision: furnish, join, test,“The shallContractor and

specifiedall bymark service laterals as herein as directedand/or
Engineer.” provision by specificthe This is followed a more subsec-

provides: pipetion properly cappedwhich “The lateral shall be with
fittingwatertighta for Zoppofuture connection to the house sewer.”

points arguesto latter andthis subsection that the contract called
only capfor it to the service laterals and not to connect them to the
house service lines.

master, relying provisionThe inon a the section of the contract
Payment,” rulingentitled “Measurement and arecommended that

required bythe werehouse service connections the contract. This
provision in a subsection headed “House Connections” reads: “The
price item compensationfor this shall fullinclude for . . . connec-

existing pipes (if required).tions to ...”
The requireddefendant maintains that the connections were

City’s engineer they requiredbecause the said were while the con-
progress. plaintiff parries byin statingstruction was The that its

required City’s proposal;bid was on in namely,based what was the
only capping the service laterals.

agree plaintiffWe with the in readingits of the contract. The
payment upon,of pro-section the contract cannot be relied for it

paymentvides that for house service willconnections be made if
And,they required by the contract doesare the contract. not

makingexpressly for these connections.call

Therefore, hold, law,we a matter of the masteras erred in
plaintiff’s quan­interpretationhis and in his of the claim fordenial

performed. Consequently,tum meruit for this item of work we shall
Citybyremand a calculation of amount which thefor the was

unjustly by having of theenriched its received the benefit house serv­
having paidice without for them. Petrie-Clemonsconnections See v.

1167, 1172120, 127, (1982).Butterfield, 122 N.H. 441 A.2d
saddles,”Zoppo’s “pipepertainsclaim to its offourth installation
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Thesewer mains.pipes to thethe lateralused to connectwerewhich
connec-to make these“Y’s” and “T’s”for the use ofcalledcontract

changedecided, signed, to theCity wasthe contractThe aftertions.
agreementconnections, was reachedmaking and antheofmethod

pipe at theZoppo the saddlesproviding to installZoppo forwith
agreedinstallation) it had toper whichprice ($30 atunitsame

“Y’s” “T’s.”the andinstall
price per instal­a unit ofZoppo it is entitled to $100contends that

City withthe madeis a settlementbasis for this claimlation. The
per­(Seaward), contractorCompany anotherConstructionSeaward

City partas of thetheforming separatea contract withwork under
perpay installa­sewerage project,separation to Seaward $100same

peragreement acceptin 1975 toitsZoppo $30maintains thattion.
City’s representation that Sea­on thewas conditionedinstallation

argues bythatZoppo furtherthis same amount.would receiveward
Citytreating equally, breached anZoppo theand Seawardnot

fairly Zoppo. Co.Seaward Constr.implied to deal with Seecovenant
707,128, 129, (1978).Rochester,City 118 383 A.2d 708N.H.v. of

support Zoppo’sdid notfound that the evidenceThe master
allegation City represented Seaward wouldto it thatthat the

Although suggestsonly record theper theinstallation.receive $30
made,representation been thea could havepossibility that such

representa­thisZoppo either relied ondo not demonstrate thatfacts
agreementmaking agreement onor its Sea­in conditionedtion its

receiving can weamount for each installation. Northe sameward’s
makingCity inequitably ain settlementthat the actedconclude

time, concerningfor amount andat a later a differentwith Seaward
rulingAccordingly, the onwe affirm master’sa different contract.

this claim.
Zoppo’s appeal master’sfinal of on this concerns theclaim error

finding $8,427.75agreed on its claimsZoppo had to an offset ofthat
City. initially Zoppoagainst City owed itthe The had claimed that

duringdamage Zoppo pipes the$20,486.86 for had done to water
City’s agreementon streets. to an betweenexcavation the Pursuant

City $11,000parties, Zoppo paid on the claim. Thethe more thanthe
remaining $8,427.25agreedZoppo pay oncefound to themaster that

against Consequently,Citythe were settled. the masterits claims
City againstoffset in that amount the amounts thatallowed the an

Zoppo on its claims.the master awarded

ample support for find­There in the the master’sis record
therefore,we,ing, affirm the master this claim.and on

part;in reversed inAffirmed
part; remanded.

All concurred.


