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closing,attack. In theprosecutor offered his ownthethatmerits
promises madeargued of tothere was no evidenceprosecution that

jury’s motion tovictim, to thedirected the attentionand thenthe
consolidate:

nothing in thereyou there iswill notice that“And also
agreement.anyanything any promises orsays aboutthat

economy justice, casesjust, for all of thefor ofAll it is
nothingbrought aboutup is all thatto one court. That is—

beingany made withdeals victim].”[the
justice” mayAlthough “economy not be a modelto ofthe reference

readingingenuousness, possible of the victim’sit constitutes aof
go beyondnothing prosecutor’sin the remarks thatmotion. We see

advocacy misrepresentation or mis-of determined intothe realm
conduct.

Accordingly, in trial court’swe see no abuse of discretion the
grant verdict.to the defendant’s motion to set aside therefusal

Affirmed.

Douglas, J., sit;not the others concurred.did
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Wescott, Dyer, (Steven on theof Laconia M. Latici briefMillham &
plaintiff.orally), for theand

Neubeck, by(Michael brief),E. Gould on theGould & of Meredith
defendants, waiving argument.for the oralbrief

King, questions presented appealin are whether aThe thisC.J.
corporation can foreclose a mort-former of a dissolvedshareholder

given promissorygage corporation, and enforce the noteto the
by mortgage, three-year corporationsecured that after the continu-

period provided by 293-A:95,ance 1(c) (Supp. 1983)RSA has
elapsed, (Supp. 1983), and, so,see also RSA 293-A:106 if whether the

by equitable Superioris barred the doctrine of laches. Theaction
discharged(Pappagianis, J.) mortgageCourt promissorythe and

and, alternatively, any broughtnote found action to foreclosethat
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bybepromissory would barredmortgage noteenforce thethe and
follow, we reverse.For the reasons whichlaches.

5,husband,Jenot, on Juneher deceasedplaintiff, andThe Thelma
MountainWhite1967, gave promissory note to the defendanta

byMountain), was secured a(White whichAcceptance Corporation
by plaintiff onwasmortgage. mortgage payment made theThe last

payment. The4, 1973, applied 1972to a Marchwhich wasJune
mortgage payments. Theinplaintiff months behind herwas fifteen

years, note was sched-promissory seven and thenote wasterm of the
mortgage1982,5, hadApril theon As ofuled to mature June 1974.

outstanding $6,562.77.ofan balance
Legisla-Hampshireby the Newwas dissolvedWhite Mountain

dissolution,25, ofthe stockholdersPrior to itsture on June 1971.
Feltham, individually,were the defendant RichardWhite Mountain

wholly byCorporation, was ownedBelknap whichand Investment
subsequent Neither the mort-its dissolution.Mr. Feltham before

duringassignedgage to Mr. Felthampromissory note wasnor the
windupcorporate of White Mountain.life andthe

that, plaintiff’sof theon accountFeltham testified at trialMr.
Jenot, no formalof Mr. he tookcondition and the deathfinancial

three-year windup period thelegal following to recoveraction the
plaintiff.mortgage payments from the

discharge15, 1981, petitionplaintiff, September filed a toonThe
mortgage. White Mountainplaintiff contended that boththe The

foreclosing the mort-barred fromand its stockholders wereformer
note, three-year cor-gage enforcing promissory theand the because

porate windup period expired.had
admitting from foreclos-Mountain was barredWhile that White

corporationing mortgage andof the dissolution of thethe because
period,subsequent expiration corporation continuanceof thethe

trial, stockholder,contended, heat that as a formerFelthamMr.
mortgagerights corporation thein the andsucceeded to the of the

Further, arguedpromissory that as the currentnote. Mr. Feltham
assets, righthe to enforceowner of White Mountain’s had thesole

note, provisions of 508:2promissory under the RSAcollection of the
508:6, three-year period.beyondand the continuanceRSA

(Pappagianis, J.) approvedSuperior the recommenda-The Court
mortgageCarignan, Esq.)(Robert that the andtion of the Master A.

Feltham,discharged.promissory The master found that Mr.note be
Mountain, pursu-barred froma former stockholder of White wasas

ing any mortgage promissory note due toaction on either the or the
statutory period,expiration continuance then codified atthe of the

by legis-(“any corporation294:98 dissolved act of theRSA business
body corporate forshall nevertheless continue as a the termlature
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years”), by 1981,repealed (currentof 3 Laws 557:2 version codified
293-A:95, 1(c) (Supp.at 1983)).RSA (Supp.See also RSA 293-A:106

1983). ruling, MBC,In so opinionthe master relied on our in Inc. v.
8,Engel, (1979),119 N.H. 397 A.2d 636 that former shareholders

greater rightshave no corporation.than a dissolved The master also
any brought byfound that claim byMr. Feltham would be barred

laches. Mr. appeal. reverse,Feltham raises both issues on We find-
ing error in both conclusions.

appeal, arguesOn Mr. Feltham that a former- shareholder of a
corporation maydissolved mortgageforeclose a and enforce the

promissory beyond corporationnote period,the continuance if the
brought twenty-yearaction is periodwithin the limitation for fore-

mortgage. 508:2;closure of a See RSA RSA 508:6. He thus contends
right mortgagethat since his to foreclose the expiredhas not under

twenty-year period,the rightlimitation he has the to enforce the
promissory note under RSA 508:6.

long recognized rightsThis court has the of former share­
corporation succeed,holders of a dissolved to in their individual

capacities, by corporationto priorassets owned the to its dissolution.
Hampton Hampton Co.,Improvement 89, 94,v. Beach 107 N.H. 218

442, (1966). generalA.2d 446-47 “We subscribe to the rule that after
corporationthe dissolution propertyof a passesits to its stock­

subject paymentholders corporateto the of the Hamp­debts.” InId.
ton, this court held that the former stockholders of a dissolved cor­
poration bysucceeded to a corporation priorlease held the to its

rightsdissolution and to the and corporationliabilities of the in the
Id.;leasehold Club, Brown,estate. see Downtown Athletic Inc. v. 122

633, 634-35, 402,N.H. (1982).448 A.2d 404

This rule of principle equitylaw is based on the in that at
corporation equitable rightdissolution of a the to a distributable

corporation’sshare of the respectiveassets invests the shareholders:
“On corporation,the dissolution by expi-of ... a whether

charter, by judgment forfeiture,ration of its a of or other-
wise, equity,it is considered in in anyeven the absence of
statute, that its assets are held for the benefit of its stock-

members, payment debts,holders or after of its and will
bybe so equitydistributed a court of when no other mode
provided byof distribution is statute.”

Cyclopedia CorporationsFletcher,16A of the Law of Private
8134, (1979);at 323 see Hampton Hamptonalso Improve-§ v. Beach

supra (reaffirmingment principleCo. equity, relyingthis in on
Fletcher).
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statute,corporation 293-continuance RSAHampshireNewThe
pertinent part, that:1983), provides, inA:95,1(c) (Supp.

shall,. .having .“Any corporation charter forfeitedits
yearsbody corporate 3 . .nevertheless, for .as acontinue

defending by orpresenting suitspurpose andthe offor
settlingclosinggradually its con-andagainst it ofand

assets, including'the dispositiondistributingand itscerns
any property....”part of theof all orand transfer

states,1983), part,(Supp. instatute,companion RSA 293-A:106A
that:

awaynot takecorporation . . . shallof a“The dissolution
corpora-remedy against theimpair any to oravailableor

shareholders, any rightdirectors, officers,tion, fororits
incurred,liability priorexisting, any to theorclaimor

rightproceeding on the orordissolution if action other
years date of disso-within after theclaim is commenced 3

shareholders, directors, officers shall. . The andlution. .
corporate shallpower other as beto take or actionhave

rightremedy,protect claim.”appropriate the orto

strictly corporation stat­the continuanceWe will construe
MBC, 11, 638,ute, Engel, 119 A.2d at and itsInc. N.H. at 397v.

rights duringpreserving corporate and remediescompanion statute
period. corporationwindup id. continuance statuteSee Thethe

concerning corporations.”“exclusively Id.dissolvedcontrols matters
13, 397 A.2d 639.at at

1983) corporation293-A:95,1(c) (Supp. that aRSA mandates
yearsbody corporate the date of disso­as a for three aftercontinue

statute,upenable close affairs. The there­to it to its businesslution
fore, gave years toafter dissolution in whichWhite Mountain three

plaintiff’s mortgage promissorythe note.the and enforceforeclose
action,toMountain commence a foreclosure afterTo allow White

windup period, theexpiration would contravene acknowl­the of the
edged policy corporation to thatof the continuance statute insure

corpo­point‘“a in which existence ofis definite time at the athere
MBC,the of its business areand transaction terminated.’”ration

12, BishopEngel, supra (quotingv. at 397 A.2d at 639 v. SchieldInc.
94,Co., Supp. (N.D. 1968)).96 IowaBantam 293 F.

argues corporation exer-The defendant that when a has failed to
right mortgage promissoryto a and a noteits foreclose enforcecise

windup right mortgagethree-year period, thethe the to andwithin
automaticallypromissory descends to the formernote shareholders

capacities. agree.suing in their individual We
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plaintiff argues interpretation corpora-The that this court’s of the
MBC, Engel supra suggeststion incontinuance statute Inc. v. that

three-year period onlyapplicablethe limitation is not to a dissolved
corporation but also itsto shareholders.

MBC, Inc., byIn this court barred derivative actions former
seeking toshareholders assert a claim behalf of aon dissolved cor­

MBC,poration three-year Inc.,windup period expired.after the had
13, Druding Allen,119 N.H. at A.2d at 639. See v.397 also 122 N.H.

823, (1982) (a principal451 A.2d 390 stockholder of a cor­dissolved
sued,poration theory piercing corporatecan be based on a of the

veil, during windup corporation).ofthe the The court reasoned that
windup period elapsed, expiredafter the had the claim a dis­of

corporation bysolved is no more enforceable the share­former
MBC,by corporation.the Engelholders than it is dissolved Inc. v.

supra.
MBC,opinion bar,Our in Inc. did not face the case at wherein a

principal corporationformer stockholder of a dissolved seeks
nothing corporation, instead,for and on behalf of the but in his indi-

capacity, recovery mortgage prom-vidual ofseeks an asset—the and
issory acquired by operation principles equity.note—which he of in

fact,In Mr. status asFeltham’s a former stockholder Whiteof
Mountain is in thisimmaterial action other than to show the manner
by rightacquired mortgagewhich he promissorythe to andthe the
note.

any HamptonThe lack Hamptonof discussion of v. Beach
MBC,Improvement Co. in Inc. indicates that the court confined the

scope holding rightsof its the ofto former shareholders to assert the
corporation. anyclaims of a The omission ofdissolved reference to

Hampton MBC,also that theindicates court in Inc. did not construe
corporation supplant equitablethe continuance statute to the rule
former corpo­that shareholders succeed to the assets of a dissolved

ration.

Further, three-yearthatplaintiff’s contention thethe lim­
period capacityMountain’sitation which controlled White to sue is

would,applicable capacity,also to Feltham in individual ifMr. his
court,accepted by barringthis lead to the anomalous result of

enforcing rights corporateformer to atshareholders from assets the
they byownership operationsame time to the assetssucceeded of of

effect,equity argument,principles. plaintiff’sUnderIn the a former
principal corporation acquirestockholder of a dissolved would a
right corporateato asset which he not enforce.could

arguesplaintiff assignmentThe corporatealso that a formal of a
by corporation duringasset the dissolved to a shareholder wind-the
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to enforceshareholderrequired to allow thecorporation isup of the
plain-period. Thewindupirrespective of theright to the assethis

assigned asset isanthatfrom the rationalefollowsconclusiontiff’s
assignment in thiswas no suchlonger corporate Thereasset.ano

case.

rightwhy to fore­Feltham’sMr.to discernWe are unable
madenote should bepromissorymortgage theand enforcetheclose

mortgage andacquired thehecontingent upon in whichthe manner
mortgage promissoryright and thetheThe topromissory note.the

principles inby operation ofacquiredFelthamwhich Mr.note
acquired byhavewhich he wouldequity different from thatwas no

Mr. Felt-­Thus, remedy is available toassignment. of foreclosurethe
period,brought applicable limitationtheis withinif an actionham

includingdefenses,subject laches.otherprovided it is not to

provides:RSA 508:2
broughtrecovery shall beof real estate“No action for the

right to firstyears time the recoverfrom theafter 20
claiming persons underparty or to someitaccrued to the

whom he claims.”
Phinneytwenty-year period.subject limitationMortgages theare to

379, 380, 636, (1976).Levine, A.2d 637116 N.H. 359v.
508:6RSA states:

by mortgage of estateupon a real“Actions notes secured
bringmay brought long plaintiff is entitledso as thebe to

mortgage.”uponan theaction
maystatutory provision, be maintained on athis an actionUnder

six-year periodby mortgage although the limitationnote secured a
note, 508:4, expired.promissoryof a RSA hasfor enforcement

case, mortgagepresentPhinney supra. the note andv. Levine In the
5, 1967, of limitations onon June and thus the statutewere executed

5, 1987,mortgage at the earliest.could not run until Junethe
Accordingly, by limitationsis not barred the statute ofMr. Feltham

mortgage.enforcing right promissory and thefrom his to the note
nearly ten-year delay intrial Mr. Feltham’sThe court found that

asserting right mortgage promissory note bars Mr.his to the and
enforcingmortgageforeclosing thethe or otherwiseFeltham from

equitable of laches. Mr. Felthampromissory under the doctrinenote
finding.a reversal of thisseeks

rightmortgagee’s right mortgageto foreclose a is a toA
and, thus,relief, 498:1, subject Phinneyequitable is toRSA laches.

Levine, 968, 971, 735, (1977). Mr.381 737 Whetherv. 117 N.H. A.2d



710

precluded by enforcing rightFeltham is laches from his to the
mortgage promissory questionand note is a of fact for the trial
judge Cote, 372, 373,to 360,resolve. Cote v. 94 N.H. 54 A.2d 361
(1947).

determining laches,In applywhether to incourts this
jurisdiction analogouswill turn to the guid­statute of limitations for

Employee’sance. State Belknap County,Ass’n N.H. v. 122 N.H.of
614, 622, 969, However,448 (1982).A.2d 973 law nor“[n]either
equity anynor science develop gaugehas been able to mechanical

automatically litigantswillthat tell or the court the number of
years requiredmonths or that are to prompt­constitute reasonable

bringingness in a suit to avoid the defense of laches.” Valhouli v.
Coulouras, 320, 322, 142 711,101 N.H. (1958).A.2d 712-13

lapseMere enoughof time alone is not to establish
Id., ‘“Laches, limitation,laches. 142 A.2d at 712. unlike is not a

time,mere principally questionmatter of but is inequitya of the of
permitting inequitythe claim to be enforced—an founded on some
change in the propertyconditions or relations of partiesthe or the

Co., 285, 289,involved.’” Wood v. General Elec. 119 N.H. 402 A.2d
155, (1979) (quoting 30,157 14 Am. 2dJur. Certiorari at 807§
(1964)).

delay bringingWhen the in appli­suit is less than the
period,cable limitation onlylaches will constitute a bar to suit if the

delay prejudicial.was Employees’unreasonable and State Ass’n of
Belknap County supra.N.H. v. party assertingThe laches bears the

proving delayburden of both that the was unreasonable and that
prejudice delay.resulted from the Id.

unwilling delayWe nearlyare to conclude that a of ten
years foreclosing mortgage enforcingin promissorya and a note is

Cote, 375,unreasonable as a matter of supralaw. See Cote v. at 54
Accordingly,A.2d at prong362. we turn to the second of the laches

analysis.
express findingThe changedmaster made no of circumstances

which delay seekingwould prejudi-render Mr. Feltham’s in relief
plaintiff. 374,cial to the plaintiffSee atid. 54 A.2d at 362. The made

argumentno at paytrial that she had insufficient funds to the out-
standing mortgage changebecause of a in positionher financial

during delay.which plaintiff anyoccurred the Nor did the assert
grantfacts which maywould make the of relief which Mr. Feltham

inequitable delay.seek on account of the See id.
Further, plaintiff argumentthe anycould not make a valid that

attempt by surpriseMr. Feltham to seek relief would constitute a
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granted. v.See Woodwereif reliefspecial harmlead towouldthat
argument(defendants’Co., supra, 402 A.2d at 157-58Elec.General

by expense of anthethey prejudiced and inconveniencedwerethat
anwhenlachesto constituteunnecessary insufficienttrial was

knewdefendantspresented and thequestion of law wasimportant
claim).hisattempting pursuetoplaintiff wasthethat

plaintiffthat theIndeed, indicatesthis courtthe record before
delay Felthamthat Mr.throughout period ofthewell awarewas
mortgage. plaintiffThedue on thesought payment of the balance
notifying herher thatby Mr. Felthamletterssent severalwas

Further, plaintiff’s formerinmortgage payments were arrears.
documenting theby Mr. Felthamsupplied with recordswascounsel

hemortgage. thatFeltham testifiedoutstanding Mr.balance on the
counselplaintiff’s formerexchanged correspondence thewithalso

mortgage.outstanding on thenotifying balancehim of the

producedplaintiff insuffi­Accordingly, we hold that the
Therefore, applica­finding thesupport a of laches.tocient evidence

Cote,governs.period in v.ble limitation set forth RSA 508:2 Cote
374,supra at 54 A.2d at 362.

Feltham, stockholder,We hold that Mr. as sole former suc­
Mountain,to the ofceeded assets White and that he and his succes­

assignees may plain­sors and a action oncommence foreclosure the
mortgage promissorytiff’s or otherwise enforce the note within the

twenty-year periodlimitation in 508:2set forth RSA

Reversed.

All concurred.


