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P.A.,Millimet,Devine, (BartramBranch of ManchesterStahl &
brief, Mr. BranchBranch and Robert C. Dewhirst on the andC.

plaintiffs.orally), thefor

Cullity Kelley, (Johnof on the brief& Manchester C. Boeckeler
orally),and for the defendant.

King, question presentedThe is medical recordsC.J. whether
negativearguingpurposefor the of a inferenceintroduced at trial
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authenticity completenesswere admissible evidence when the and of
follow,the records were never established. For the reasons which

court,superior admittingwe reverse the ofdecision the the medical
objection plaintiffs,records over the of the and remand the case for

damages only.a trialnew on the issue of
damages personal injuryThis case involves actions for for and loss

arisingof consortium from a motor vehicle accident in which the
plaintiff Bradley by byoperatedWallace was struck a vehicle an
agent defendant, Regionof Company,the Lakes Construction Inc. In

1983, jury CountyBelknap SuperiorMarch a in Court rendered a
$120,000 Bradley $12,500verdict for Wallace and a forverdict Barbara
Wallace.

During hearing trial,priora in chambers to forcounsel the
defendant moved to introduce medical records which described the
original diagnosis Bradley followingand oftreatment Wallace the

allegedly bypreparedaccident. The records were Dr. William F.
Ketterer, physician performedthe who initialthe examinations of
Bradley Wallace theat Laconia Clinic. Dr. Ketterer’s records are on

Clinic, Bradley name,the offorms the Laconia with Wallace’s
address, page. entrydate of andbirth file number on each inEach

date-stamped typedthe records is and bears the name of William F.
Ketterer, M.D., by typist.followed a andslant the initials of the

transcript positedThe indicates that defense counsel the admissi-
bility ground witness,plaintiffs’ expertof the on therecords that the

Ettelson, upon evaluating BradleyDr. them inrelied Wallace’s con-
response, plaintiffs’In thedition. counsel asserted that there was no

upon diag-evidence that Dr. Ettelson ever relied the records in his
Bradleynosis ofand treatment TheWallace. defendant’s counsel

argued theyfurther thethat records were admissible because would
“significant” expert’s hypotheti-have been in the consideration of a

question posed by plaintiffs’ during expert’scal the counsel the
deposition. plaintiffs’ objectedThe counsel also to the ofuse the med-

purpose arguing negativeical records for ofthe a inference.
Judge (Pappagianis, J.) permittedTrialThe the admission of the
evidence, exceptionplaintiffs’ rulingrecords into and the to the was

noted.
merits,During onthe trial the defense counsel used the medical

negativeargue by anyrecords to inference that the absence of refer-
Bradley complaintsence in Dr. Ketterer’s notes to Wallace’s of left

leg pain by deposition-condition described Dr. Ettelson in his—a
Bradley anycomplained legindicated that neverWallace of left

pain during byofthe course his initial treatment Dr. Ketterer after
argued completethe accident. Defense counsel further that the

entry regarding leg painabsence of an left in Dr. Ketterer’s records
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injuryan toBradley never sufferedWallace indeedindicated that
leg.his left

verdict,the witha to set asideplaintiffs’ counsel filed motionThe
first, ofgrounds: that the use thedamages only,to on tworespect

negative improper;argue washearsay a inferencenotes tomedical
under thesecond, were inadmissiblethe medical recordsthatand

521:2,rule,hearsay withoutexception the RSAtobusiness records
records,testimony by or another com-of thethe custodianin-court

witness, identity preparation of theand mode ofpetent as to the
(Pappagia-by Superior CourttheThe motion was deniedrecords.

nis, appeal fol-plaintiffs’ exception ThisJ.), was noted.and the
lowed.

in evidence toHearsay offeredis an out-of-court statement
Marcotte, 124v. N.H.asserted. Stateprove the truth of the matter

61, 949, generally unless64, (1983). is inadmissibleIt466 A.2d 951
hearsaymany exceptions to theone of traditionalit falls within the

653, 658-59,Paquette, 434 A.2d121 N.H.Town Weare v.rule. See of
591, 595-96 (1981).

rule,hearsay atexception to the codifiedrecordsThe business
521:2, provides:RSA

shall,event,act, so asor in far“A of an conditionrecord
relevant, orcompetent if the custodian otherevidencebe

identity mode ofqualified to its and thewitness testifies
regularpreparation, if made in courseits and it was the

act,business, orat near the time of the conditionof or
if, court,event, ofopinion of the sourcesand in the the

information, preparation asand time of were suchmethod
justifyto its admission.”

extendingThe the business recordsrationale behind
-bringexception records to accurate and relito include medical was

ain order “strike sensible balanceable records into the courtroom to
conflicting profession . .interests of the medical . andbetween the

Walker, 282,litigation.”discovery v.of in Walker 106 N.H.the truth
468,290, (1965).210 Courts and commentators haveA.2d 473

systematic preparation of medical records in theassumed that the
clinic,hospital togetheror with the that these recordsmodern fact

routinely by physicians diagnosisupon andare relied in their
patients, safeguardof the medicaltreatment trustworthiness of

313, (2d 1972).ed.records. See McCormick on Evidence at 730§

exception requires proponent ofThe business records the
record,produce ofthe document to the custodian the or another

witness,qualified testify identity prepara-to mode ofabout the and
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document,profferedtion testifyof the and to inthat it was made the
regular course of at orbusiness near the time of the transaction

authenticity, regularityrecorded. of the and“[V]erification correct-
”by having charge,’ness of such records ‘the official inthem Williams

Williams, 430, 431, 172,v. (citation87 182 (1935)N.H. A. 173 omit-
by witness,ted), qualifiedor properanother constitutes the founda-

profferedtion for of requiredadmission the record. Without the tes-
timony competent attestingaof authenticitywitness to the and

record,reliability of hearsaythe the record remains inadmissible
evidence.

“sufficiently justifyWhether isthe record toverified its
preliminary questionis a judge passadmission of fact for the trial to

upon.” supra.Williams v. Williams We will not disturb the decision
of presiding justice clearlythe unless it is Townerroneous. Weaveof

659,Paquette,v. 121 at 434N.H. A.2d at 596.
trial, proof, throughAt the defendant’s counsel offered no a wit-

ness, identity personof responsible keepingthe of the for Dr. Ket-
records,terer’s ofor the manner in which the records were custom-

arily kept. Williams, 432,See Williams v. 87 at 182N.H. A. at 174.
evidentiary judgeThere was no basis for the trial to determine

completewhether the records were or whether the records would be
misleading anyoneto but Dr. Ketterer.

In defense of the trial court’s decision Dr.to admit Ketterer’s
records, arguesthe defendant “appar­that the records satisfied the

admissibility,ent trustworthiness” rule of first enunciated in Hutch­
Berry, 416, 419, 650,ins v. (1910).75 N.H. 75 A. In653 Hutchins

the receiptscourt held anthat account of business was admissible
“probable truthfulness,” althoughdue to keeperits the of the

(he died) testifyaccount was unavailable had to at trial. Id. The
objectionsopined apparentHutchins court further that to the trust­

weightofworthiness the account went to the and not the admissibil­
ity of the account. Id.

Likewise, Pronovost, 500, 503,Gagnon 904,in v. 97 N.H. 92 A.2d
(1952), applied906 apparentthe court the trustworthiness rule to

uphold admissibilitythe aof memorandum book of business trans-
actions, although keptnothere was indication that the book was in

performancethe usual course or any legalof business in the of or
too,duty. Here,moral the out-of-court declarant was dead. Id. The

Gagnon uponcourt judgerelied the ofstatement the trial thethat
“‘appearsmemorandum tobook be authentic. ... has anIt aura of

being help,of goingtruthful and some and for Ithat reason am to
”admit it....’ Id.

argues unavailabilityThe defendant that the of the out-of-court
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appar-applicationnecessary prerequisite of thetois anotdeclarant
the court’scontends thatThe defendanttrustworthiness rule.ent

295, (1958), sup-Parker, 141 A.2d 883Perry v. 101 N.H.opinion in
probability of“circumstantialports proposition that evidence ofthe

884,trustworthiness,” 297, aat is alone sufficientat 141 A.2did.
Perry held that aof In wea record.for admissionfoundation

admissible,registerplan of deeds wasof land from therecorded
plan never testified at trial.although surveyor preparedwho thethe

relies, effect, dictum inargument on the court’sinThe defendant’s
presentplan inthe thePerry Court could find thatthat the “Trial

custodyconsidering age, appearance reliable andand wasitscase
boundarydeciding dispute him and thereforehelpful the beforein

however, publicId., Perry, involved141 A.2d at 884-85.admissible.”
and, therefore, distinguishable at bar. Infrom the caseisrecords

record,publicauthenticity of aPerry the and truthwe held that
297,duty, atid.compiled performancein of an officialwaswhich

ordinary of truth.’”by tests“‘those usual andneed not be confirmed
86,Clifford,296,141 (quoting Ferguson v. 37 N.H.A.2d at 884Id. at

(1858)).95

tois of no avail theapparent ruleThe trustworthiness
lay properattempting fatal omission to ato cure itsdefendant in

Bradley Wallaceofof the medical recordsfoundation for admission
Here, proofby no thatallegedly there wasprepared Dr. Ketterer.

testify,tounavailabledeclarant —Dr. Ketterer —wasthe out-of-court
dead, insane, beyondor theofthe the records wasor that custodian

303, 843;Railway, A.jurisdiction. N.H. at 109 atMason v. 79See cf.
303, 162,306, (1979) (hearsayHand, 165Seely A.2dv. 119 N.H. 402

knowledgepersonal ofperson, withof madestatement a deceased
misrepresent, prop­wasand with no motive tothe matter asserted

erly trial that theadmitted). introduced atNor was there evidence
legal duty by publicperformance a offi­in awere made ofrecords

testimony livingrecognizedlong of wit­thehas been thatcial. It
speak, givencognizant theywhichpersonally of the facts ofnesses

court, maythey beopen where sub­of an oath inunder the sanction
cross-examination, securitygreatest pre­ject andaffords theto

of truth.sentment the
recordsmaintains that the medical are neces-The defendant also

witness,expertsarily plaintiffs’ Dr. Ettel-admissible because the
son, files, upon prepara-ininkept his and relied themthe records

diagnosis Bradley The trialof his and of Wallace.tion treatment
deposition,In Ettelson states thatotherwise. his Dr.record indicates

Bradley Wallace, kept by physicianspast records of othermedical
“germane myBradley Wallace, towere notwho had examined
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treating him.” Since the questionmedical records in “ger­were not
expert’smane” to the Bradleyown of Wallace,examination we are

conclude,unable to does,theas defendant that Dr. Ketterer’s
“significant”records would have been in Dr. Ettelson’s considera­

tion, during deposition,his hypotheticalof questionthe posed by the
plaintiffs’ Accordingly,counsel. we need questionnot address the
whether a expert’smedical physician’sreliance on another report in

diagnosis patienthis would, by itself,of a provide adequatean foun­
dation for report.admission of Folgerthe medical Corbett,v. 118Cf.

737, 63,738, (1978) (hearsay journalN.H. 394 A.2d 64 medical arti­
properly purpose testingcle admitted for “the limited of the credi­

expert witness”).anbility of

proper required byWe hold that the foundation RSA 521:2
pertinent Thus,was never laid for admission of the medical records.
hearsay, makingthe records remained inadmissible ofthe decision

Having held,the trial court as aerroneous matter of law. so we need
question entrynot physi­reach the whether the absence of in aan

diagnosis patient provecian’s recorded of a is admissible evidence to
injury. Williams,the of annonexistence See Williams v. 87 atN.H.

432, 182 A. at 174.
by prejudicialThe error committed the trial court was to the

plaintiffs’ position. is notThis a case in which wasthere “substantial
agreement” parties subject hearsaybetween as to ofthe the the evi-

York, 184, 295,Grogan 187,dence. See v. 93 N.H. 38 A.2d 296-97
(1944). Indeed, hearsaythe matter asserted on the basis theof medi-

parties’ Further,cal disputerecords a ofbecame focus the at trial.
record,of compell-from our review the we conclude that there is no

ing proof hearsay evidence; namely, Bradleythat the that Wallace
injuredcomplain leg occurred;did not of an left after the accident

merely “supportive competentwas or cumulative” of other evidence
657,Paquette,at trial. See Townadmitted at 434Weare v. 121 N.H.of

fact, RegionA.2d at 594. In other fromthe exhibit the Lakes Gen-
Hospital byeral introduced the defendant and admitted at trial con-

any Bradley complaintstains bodilyno reference to of Wallace’s of
injury.

clearlyplaintiffs “injured” byWe conclude that the were
incompetent Ibey Ibey,the admission of the evidence. v. 94 N.H.Cf.

425, 428, 872, (1947).55 A.2d 874

retrial for the correction of errors should be tolimited“[A]
part mightthe of [bythe case which have been affected the inad­

,hearsaymissible if... the issues as to nowhich errorevidence]
Theriault, 411, 418-19,occurred” are v.severable. 107 N.H.Griffin
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beforeAccordingly, upon the record655, based(1966).660223 A.2d
damages only.ofissuetrial on theus, a newthis case forremandwe

remanded.andReversed

All concurred.
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