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Theas to this defendant.Department unconstitutionalwasGame
clearly theposed exceededscope question to the defendantof the
complianceany with thispermissible to determineof checkbounds

gamelicensing registration or fish andandState’s motor vehicle
laws.

holding, number of otherupon need not address aBased this we
particularmanner in which this roadquestions, pertaining to the

bearingout, uponmay had somealso havewas carried whichcheck
dis-constitutionality We remand this case to theof the check.the

opinion.proceedings in accordance with thiscourt for furthertrict

Remanded.

.All concurred.
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attorney,Conway,Smith, attorney general (Edna M.Gregory H.
general,Isaac, attorneybrief, L. assistantand Andrewon the

orally), for the State.
orally,Krasnow, Manchester, by for theandbriefofEleanor

defendant.

Chandonnet,defendant, Phillip appealsBatchelder, TheJ.
(Goode, J.) (jury waived)Superiorin the Courthis convictionfrom

penetra-engage insoliciting person to sexualpurposelyfor another
For the reasonscontact in return for consideration.tion or sexual

follow, wewhich reverse.
broughtunderlying which on his trialThe the indictmentfacts

1983,September left ondispute. In the defendant a note aare innot
“How some sexparked in Manchester. The note read: aboutvehicle

23rd,Thursday, September p.m. or10:00 11:00with me on around
bringp.m.? good, keep even from orpay and I can it a secret RickI

Cup Bakeryalong, you Bel-if wish. In front of Coffee onhim the
chargedyouI’ll The defendant wasmont and Massabesic. call then.”

byprostitutionof District Court andand convicted the Manchester
sought superiorde in court.a trial novo

questionThe first for the is: under what statute was thecourt
The maintains that the conduct of thedefendant convicted? State

subject constituted a viola-that was the of the indictmentdefendant
(criminal solicitation) (Supp.and 645:2of both RSA 629:2 RSAtion

arguesoffenses).1981) The defendant that(prostitution and related
645:2, 1(a) (Supp. 1981) and thathe was convicted under RSA
issue,regardless which statute was at his conduct contravened no

bycomplaintHampshire The issued thecriminal statute.New
havingcharges with com-the defendantManchester District Court

“contraryprostitutionof RSA 645:2 and themitted the offense to
Hampshire.”laws of New

sur-The of what statute the defendant was tried under firstissue
conviction,when, superiorhis the defendant filed afaced after court

motion,During hearing on thefor that trialmotion clarification. the
judge I defend-stated: “I considered the evidence and sentenced the

645:2, I,provisions subparagraphof small a. thatant under the RSA
complaint. That was thewas the offense which recited in thewas

for which he was tried.”offense
pointed theDefense counsel then out to the court that State main-

clarification,tained, objectionin to forits the defendant’s motion
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complaintthat the contains all the elements of the offense of crimi-
prostitution bynal proscribedsolicitation of as RSA 629:2. The

court then probativeinformed counsel that he “ascribed no value to
objection.”that assertion in Accordingly,the State’s the court

granted the defendant’s motion.

The defendant maintains that without ofnotice the State’s
proceeding 629:2,under assertingRSA he was foreclosed from the

629:2, Thus,affirmative defense of withdrawal set out in RSA II. he
argues premisedthat a conviction on this statute would have
deprived guaranteethe defendant of the notice element of his to due
process Arkansas,of the law. See Cole v. (1948).333 U.S. 196 We are

opinionof the by ruling.that the isState bound the trial court’s
Therefore, day questionwe leave for another the. whether the
defendant’s conduct could have violated RSA 629:2.

urgesThe defendant next this court to rule that inthe conduct
question any proscribed bydoes not offall within the activities RSA
645:2, 1(a) (Supp. 1981). statutoryThis subsection makes it a mis-

persona engagedemeanor for penetrationto solicit or in sexual in
return'for consideration. The defendant maintains that this subsec-

only prostitutetion moneyreaches the who receives or insolicits
giving services,return for sexual and itthat does not reach a would-

patron, defendant,be give moneysuch as the who desires to in
receivingreturn for sexual services.

State, hand, generallyThe on the maintainsother that the statute
proscribes aspectssexthe commercialization of in all its and that

subsection, 645:2,1(a) 1981),(Supp. specifically pro-this RSA more
persons soliciting themselves, sex,engaginghibits from orsex for in
money consideration, profferedwhere is used as the or the consider-

ation, party’sfor one involvement in the illicit transaction. The
State,money, arguesof important,direction the flow of the is not
Accordingly,whether it be from or to the defendant. the State

argues although may onlythat the defendant be deemed a would-be
patron, his behavior contravened the statute because he offered
money person’sto another in return for that sexual services.

face, 645:2, 1(a) 1981) clearly(Supp.On its RSA does not
support interpre­or orcontradict either the State’s the defendant’s

held, however, languagetation. We have that in to ofaddition the
itself, legislative historythe statute “the aof statute can be taken

arriving meaning Reportsinto consideration in its ofat .... com­
prepare statutoryormissions established to recommend revisions

prove construing particularcan to be valuable aids in statutes.”
Prods., Inc., 20, 23, 640,Corson v. Brown 119 N.H. 397 A.2d 642
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Tilton,Assoc’s, 121 N.H.Morgenroth v. TownInc.(1979); &see of
770, (1981).511, 515, A.2d 772431

of Criminal1969, Codificationto Recommendthe CommissionIn
athat stat-recommendationreport, which included aitsLaws issued

Seebe enacted.pertinent respects to RSA 645:2in allute identical
Report of CriminalCodificationto Recommendof Commission

following rele-commentLaws, report also included theThisat 106.
not, how-does“This sectionthe issue at bar:645:2 andvant to RSA

and Michi-Yorkprostitute, as do Newever, patronizing aprohibit
by ofpresent virtueexpand lawgan doesItlaws].[criminal

normalwell asincluding relations asdeviate sexualcommercial
Id. at 106-07.sexual intercourse.”

relevancy but contendsthis commentthe ofconcedesThe State
patron hea becauseasbe characterizedthe defendant cannotthat

affirmativelybut, solicitedan offer rathertodid not succumb
engage with him.in illicit relationstoanother

legislativelanguage instatutory itsorfind no basis in theWe
State,urged by betweenupon us thehistory for the distinction

patrons. generally, Penal Codepassive See A.L.I. Modelactive and
Accordingly,(1980). we hold that251.2(5)and §Commentaries

prosti­1981) patronizing aproscribes645:2,1(a) (Supp. neitherRSA
charged in thewhich the defendant wasconduct withtute nor the

indictment.

Reversed.

All concurred.
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