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Smith, general (John Malmberg,attorney A. assistantGregory H.
brief,attorney, andattorney general, Amy Ignatius, on theand L.

Malmberg orally), for theMr. State.

Green,defender,Duggan, appellate and Joanne S.E.James
defender, (Mr. Duggan Ms.and Greenappellate of Concordassistant

brief, orally), for the defendant.and Ms. Greenon the

Souter, The defendant was indicted under RSA 629:1 forJ.
first-degree (RSA 630:1-a)attempted and under RSAmurder 650-
1983) attempt(Supp.A:1 use of a firearm in the to commit afor

felony. Following arrest, to thehis the defendant made admissions
police, J.) suppress.Superior (Goode, refused to Fol-which the Court

trial, guiltylowing jury attempteda returned verdicts of to second-
degree Judgeof a firearm. The Trialmurder and felonious use

thirty years(Flynn, J.) imposed consecutive sentences of fifteen to
twenty yearsattempted for felonious use of afor murder and ten to

exceptionsto us on the defendant’s to thefirearm. The case comes
rulingsruling suppress certain at trial andon his motion to and to

challengeexceptaffirm on all issues the toat time of sentence. We
firearm, willthe felonious use of a on which the case besentence for

resentencing.remanded for



7

leading chargesThe record thatindicates the events to these
4,began 1981,in Nashua late in the afternoon of November when

Burelle, acquaintancethe defendant visited Albert an who enter-
leavingtained the defendant with food and drink. On Mr. Burelle’s

apartment, p.m., shortly that,at or6 before the defendant stole a
revolver and its holster.

time, young neighbor,At about the Mr. Burelle’ssame Lisa Can-
tella, family’s began throughleft her house and to walk Woodlawn
Cemetery way nearby rustlingon her to a store. When she heard a

leaves, paused.of she She heard someone behind her ask “What are
you doing cemetery? cemetery!”in the out ofGet the She turned to

head,see a man. ran until a bullet the ofShe struck back her and
wound,gunshotshe fell. She survived the and later described her

black, feet, tall, nose,assailant as 5 inches with a scar on his8
unshaven, having hat, wearing jacket greena baggyflat a blue and
pants.

driving past cemeteryA witness the in his car at this time saw a
cemetery throughman leave the a inhole the fence. The witness

black, feet, tall, wearingdescribed the man as 5 11 inches dark cloth-
ing.

evening,Later that apartmentthe defendant went to the of a
friend, Tessier, you.Victoria to whom he said “I’d tolike talk to I’m

heapin a dayof trouble.” He claimed that earlier that while scuf-
men,fling discharged gun.with two he had a He said he had taken

gun groundthe and its holster from the and had fled. Then he
added, hope go girl.”“I it didn’t onto the His friend asked whom he
meant, explained girl walkingand he that a had been with the two
men, hoped gun off,and “he that when the went the bullet hadn’t
sprayed girl.”over to the talking,While the defendant was the
police apartment lookingcame to the theyfor him. He hid until

gone, window,bywere explainingand then left a to Miss Tessier
go prisonthat he anymore.”“didn’t want to to

day,The next the defendant walked down the railroad tracks
between gunNashua and Lowell and threw the and holster into the

nearby.Merrimack River He Hampshirethen traveled from New to
New York.

13, 1981,On November complaintsthe State filed in the Nashua
chargingDistrict Court the defendant with attempted first-degree

murder, possession by felon,of a firearm a and felonious use of a
firearm, and the court issued warrants for his arrest. The FBI later
obtained warrants for fugitive jus-the defendant’s arrest as a from

Independently,tice. chargedthe State of New York the defendant
with criminal offenses committed there. The defendant was held

byeither New governmentYork or 31,the national until December
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1981, when custodyhe waived extradition and submitted to the of
Captain BarryRobert and Detective Donald Hamel of the Nashua

Department.Police
hearing extradition, lawyerAt the representingon waiver of a the

judgedefendant asked the ques-to order the Nashua officers not to
tion the defendant until he Hampshirehad returned to New and

judgeconsulted with counsel there. The refused the order on the
ground jurisdictionthat his ended at the State line.

The Nashua officers beganand the defendant then the drive to
Hampshire. theyNew City,After had left New York there was

some pastconversation about historythe defendant’s and about his
recent criminal difficulties in New York. The defendant asked the

charges brought againstofficers what had been him in Hamp-New
shire, penalties theyand what carried. The officers answered his
questions by explaining chargesthe and lesser-included offenses.
Though matters,conversation turned to other the defendant

subjectreturned pendingto the Hampshire charges.of the New
traveling through Connecticut, theyWhile stopped at .a restau-

Captain Barryrant. was concerned about the defendant’s intentions
speaking charges againstin him,about the for he believed the de-

veryfendant was “a leavingstreet-wise individual.” On the restau-
rant, orally gavehe therefore the warnings.defendant the Miranda

Arizona,See Miranda (1966).v. separate384 U.S. 436 After each
warning, Captain Barry asked if the defendant understood the
right, questionand to each yes. Captainthe defendant answered
Barry any “problem”asked him if talkinghe had policeto the about

Hampshire chargesthe lawyerNew present.without a The defend-
problem,ant said he had no rights.and he indicated he waived his

Captain Barry revolver,then asked about the stolen and the de-
fendant admitted he had stolen Heit. described his visit to the Tes-

apartment disposalsier and his weapon day.of the the next In the
interrogation,course police emphasizedof this the importancethe of

cooperation. They indicated that concurrent sentences would be a
possibility, they promises anybut particularmade no of recommen-
dations. The defendant said botheringthat his conscience had been
him, and that he felt better anyone,to learn that he had not killed

girland that the conversation,was not dead. At the end of the the
defendant lawyersaid that he would consult with a theywhen

Nashua,reached and police mightthat thereafter he and the talk
again. byNo further statements the defendant were admitted into
evidence.

supportIn exceptions,of his arguesthe defendant first that the
superior denyingcourt erred in suppressthe motion to evidence of
the police duringstatements he made to the tripthe from New York
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arreston claims that thesuppress restedmotion toto HisNashua.
rightof the tointerrogation a violationillegal wasand that hiswas

of the Unitedof Constitutionsixth amendment thecounsel under the
through fourteenth amendment.States, theapplied to the Statesas

not us.The issue is beforearrest
raising aas alsojudge the motionsuppressionon treatedtrialThe
ArizonaMiranda v.claim underfifth and fourteenth amendment

hearing, the defendant’ssuppressionsupra, of theand at the close
defendant’s state-orally challenged of thethe voluntarinesscounsel
be, it is sufficientis not it shouldrecord as clear asment. While the
raising issues ofexception asfor to consider the defendant’sus

sixth amendmentof of both fifth andvoluntariness and violations
standards.

first, aTaking issue once de­fifth amendmentthe federal
decliningright by speakto to thehas invoked his to counselfendant

stoplawyer police from orpolice present, must refrainwithout a the
474, scrupulouslyinterrogation, honor the defendant’sat andid.

366, n.1,Grant,right stop People N.E.2dv. 45 N.Y.2d 375 380to it.
n.1, 429,257, (1978).n.1N.Y.S.2d 434262 408

rightmay the hethe waiveWhile defendant thereafter
invoked, may unless the Statehad no claim of waiver be considered

promptingproves without initiated conversationthat the defendant
charges. Beaupre,police subjectwith about the of the State v.the

Arizona,155, (1983); v. 451123 Edwards U.S.N.H. 459 A.2d 233
477, charges,(1981). To initiate about the the484-85 conversation

presentspeak the ofdefendant do than about details hismust more
chargesto heconfinement. He must refer the for which is confined.

Bradshaw, 2830, (1983). initiatingOregon The act ofv. 103 S.Ct 2835
right presencenot of to the ofconversation is itself a waiver the

counsel, however, proveand the must that the defend­State further
right. Id.; seeant did make an intentional waiver of that known

Zerbst, 458, (1938).v. 464Johnson 304 U.S.

rightIn no claim of to counselthis case the defendant raised
I, Hampshire.part 15 of the of Weunder article Constitution New

so, rightif if he invoked his tonote that he had done and had earlier
during interrogation, holdingpresencethe of our in State v.counsel

728,Nash, require(1979) the to119 N.H. 407 A.2d would State365
prove any right express,waiver was in the sense that thethat of that

expressly right questiondefendant referred to the or answered a
that referred to it.

Quite duringrightapart presenceto of counselfrom the the
interrogation rightsafter invocation of fifth amendment under
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Miranda, defendant,judicial proceedings begun againstonce have a
case,inas this the sixth amendment entitles him to the ofbenefit

variety Melanson,in acounsel of circumstances. See United States v.
579, (1st them,691 1981). Among course,F.2d 584-85 Cir. of is an

interrogation. Williams,Brewer v. (1977).430 U.S. 387 Under the
amendment, too,sixth may righta defendant pres-waive his to the

ence of counsel if he acts with knowledgethe intent and that John-
supra requires.son v. Zerbst

When challenged admissibilitya defendant has the of his
by filing suppress,statement a motion to we have held that under

the Hampshirelaw of New prove beyondthe State must a reason­
police gaveable warnings,doubt that the the Miranda that the de­

fendant rights questionunderstood and waived the in and that his
voluntary. Gullick, 912,statement was State v. 118 N.H. 396 A.2d

Phinney, 145,(1978);554 State v. 117 N.H. 370 (1977).A.2d 1153 For
simplicity, we hold that the appliessame burden when the State

provemust the defendant chargesinitiated conversation about the
invoking rightafter lawyer,his to silence in the absence of a and

when sixth applied.amendment standards must be In this case we
way: prove beyondthe State’s burdens this the State mustsynthesize

a reasonable doubt that the defendant initiated discussion of the
charges against prior rightshim to interrogation;waiver of and that

rights;he was advised of his Miranda that he understood and
them, including rightwaived each of presencehis to the of counsel

during questioning; and voluntarily.that he then amade statement
The supportsevidence findingthe trial court’s that the State met its
burdens in this case.

assume, though hold, purposeswillWe we do not that for of
amendment, bythe fifth statement New York thethe counsel to

judge right presenceNew York was an invocation of the to the of
during any questioning. requiredcounsel The was toState therefore

prove that offirst the defendant had initiated discussion the New
Hampshire charges against supports findingThe thehim. record

policethat the State met this burden. There is no evidence that the
initially Rather,questioned anything.him in ofabout the course

questionedconversation the defendant the officers Newabout the
Hampshire charges potential penalties. inquiriesand His went
beyond mere of his werediscussion immediate confinement and sim­

Oregonilar to inthose which were found to have initiated discussion
Bradshaw, (1983).v. 103 Ct.S. 2830

Turning requirementsto the substantive of the fifth and
standards, is evidence of Mirandasixth amendment there warn-
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rights, of hisandunderstanding of hisings, of defendant’sthe
hearingsuppressiontheBarry attestifiedCaptainof them.waiver

respondedright, the defendantthatMirandaeachexplainedhethat
prob-it, had no“hethatandhe understoodthatinstance”“in each

testimony awasThatin the car.”timetalking us thatto attolems
trial,Atconclusions.court’sevidentiary for the trialbasissufficient

testimonyfurtherwithBarry supplemented this evidenceCaptain
talkingin withproblem”“nohe hadthatstatedthat the defendant

ofin the absenceHampshire incidentsthe Newpolice aboutthe
rightsof allintelligent waiverfinding of ancourt’scounsel. The

warningssequence oftestimony theonly abouton thisrested not
prior involve-defendant’swaiver, of theon the evidencebut alsoand

law, character.“street-wise”and hiswith the criminalment
involuntaryThere was the waiver was asno evidence that

having by any representations by policebeen induced the that the
questions.if hedefendant would receive lenient answeredtreatment

Captain Barry’saAfter careful examination of the record of de­
scription sequence Hampshire,of the of events on the drive to New

possi­we are that record that ofsatisfied the indicates mention the
bility waiver,of concurrent sentences the not before it.came after

The evidence of talksuch is also relevant on the issue of the
review,appellatevoluntariness of the statements themselves. On it

sayis sufficient to athat such discussion does not as a matter of law
findingpreclude beyond ensuinga a reasonable doubt that the

voluntary. Phinney, 145,statement was See v. N.H.State 117 370
(1977) (police agreed judgeA.2d speak sup­1153 officer to tohad in

Geldart,port personal recognizance);of onrelease State v. 111 N.H.
219, “things(1971) (police probably go279 588A.2d said would bet­

cooperated). previousforter” the defendant if he The discussion of
judge evidentiarythe record indicates that the trial had a sufficient

voluntary.basis to Rey­conclude that the statements were State v.
nolds, 428, (1984).124 N.H. 471 A.2d 1172

charge attemptedWe turn next to the claim that the of first-de-
gree murder should been forhave dismissed to offerfailure suffi-

premeditation deliberation, requiredcient of byevidence and as
630:l-a, arguesRSA II. The defendant that the court’s intrial error

submitting jury guiltythis issue to the tainted the actual verdict of
to a lesser-included offense. We notneed consider the merits of this
position, premedi-wesince find that there ofwas sufficient evidence
tation and deliberation to warrant the submission of the theissue to
jury.

requirepremeditation and deliberationelements ofThe
anddoubt of “some reflection considera-beyond reasonableproof a
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upontion the . kill,.. choice to kill or not to and ... the formation of
purposea definite to kill.” Greenleaf, 606, 614,State v. 71 N.H. 54 A.

38, (1902). object42 While the of requirementthe is to rule out
action impulse, particularon sudden period premeditationno of and

required.deliberation is celerity“The human mind acts with which
it is impossible measure;sometimes to and whether a deliberate and
premeditated design to kill was formed must be determined from
all the (quotingcircumstances of the People Majone,case.” Id. v. 91

211,N.Y. 212 (1883)).
forwas sufficientthe evidencewhetherTo determine

whether adeterminejury, we mustto theof the issuesubmission
beyondproven a rea­elementsjuror found thesecould haverational

from itand inferencesdoubt, considering the evidenceall ofsonable
Dupuy, 118 N.H.v.State. Statelight to themost favorablein the

604,Reardon, 431121 N.H.v.848, (1978); see StateA.2d 851395
following tofacts sufficientof the(1981). find evidenceWeA.2d 796

acquaint­gun hisa fromdefendant stolesatisfy Thestandard.this
neighboringshooting. to theHe wentthetime beforeance a short

he calledvictim untilwith theno associationcemetery where he had
defendant, begansheto seeturned thehadthe victimto her. After

jury couldher. Thehim, whereupon defendant shottheto run from
in thesefor reflection and choicehad timethe defendanthave found
issue toproperly submitted thecircumstances, the trial courtand

them.

Next, the defendant claims the evidence was insufficient to
identify him as the victim’s judgedassailant. This claim must be
under the ofstandard State v. supra. supportReardon In of this
claim, testimonyit is clear eyewitnessthat the based on identifica­

subjecttion was to some identifyweakness. The victim did not the
againstdefendant at descriptiontrial. As feet,her of a man about 5

tall,8 inches the tall;defendant aboutwas six feet while she de­
green,scribed his theytrousers as tan;Mr. Burelle said were while

she hat,said the assailant wore a flat knitted Mr. Burelle recalled
none; while nose,she had said the assailant had a scarred the de­
fendant did not arguablehave one. These discrepanciesactual or are

proofnot identity,fatal to significanceof however. Their must be
judged with toreference the sudden and traumatic circumstances of
the victim’s observation of the assailant. Just as those circumstances

weightlimit properly giventhe can description,that be to her so
they significancelimit the arguableof actual or deviation of her tes­
timony from evidence obtained from other sources.

bearing identity strongly supportsOther evidence on more
the identification of the defendant as the assailant. The victim’s de-
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jacket consistent withcolor arescription skin andof the assailant’s
includingclothing, thehisdescriptions of the defendant andother

leavingby man the ceme-description given who saw thethe driver
driver, turn, gave description fit the defendant.tery. in a thatThe

thein the area at the time ofshown to have beenThe defendant was
damag-armed, to madeshooting, to fled and haveto been havehave

police. was no inde-ing Miss and to the Thereadmissions to Tessier
histhat admis-pendent supportto the defendant’s claimevidence

charged.truly to crimeto unrelated thesions referred a scuffle
lightevidentiary thein most favorable toan basis viewed theSuch

beyondfinding thedoubt thatwas for a a reasonableState sufficient
defendant was the assailant.

improperlycourt refusednow the that the trialWe consider claim
as de-grant had testified that thea mistrial after Miss Tessierto

sayby him heapartment the window she heard thatfendant left her
anymore, policego prison that if the wouldto and“didn’t want to

testimony,Missstop him would kill himself.” After Tessier’she
juryjudge’s to the to dis-counsel declined the offer instructdefense
grounds ofregard of a mistrial onit moved for declarationand

properlyprejudice. The motion was denied.

rulingtrial on apoints out that the court’sThe defendant
priorof conviction andin limine had excluded evidencemotion
rulingpriorparole was notpresent status. of this aloneViolation

mistrial,require however. Sinceto the declaration of asufficient
suggestion prosecutor theno or the or witnessthere is claim that

order,defy prior would have beento this a mistrialhad intended
testimony givenrequired only andif the was inadmissiblewhen

irremediably prejudicial.preponderantly See State v. Dus­andboth
tin, 544, 547-48, 1186, (1982).122 446 1188-89 It wasN.H. A.2d
none of these.

general rule, a areAs a statements of defendant admis­
McCormick,if of the Law Evi­sible relevant. C. Handbook of

145, Though(2d 1972). interpreta­more than onedence at 311 ed.§
possible, beof defendant’s statement was it couldtion the

subjectimply was toto that the defendant furtherunderstood
guilt.imprisonment on It itsbased was therefore admissible unless

outweighed by exciting prej­probative risk ofvalue was the undue
439;by priorthe disclosure of convictions. Id. 185 at see Stateudice §

supra.v. Dustin
prevailedprejudiceWhile in the risk of havethe abstract would

value,probative in thisover the the actual circumstances of trial the
correctly testimony,At the of thecourt concluded otherwise. time

jury already had evidence that the had arrivedthe heard defendant
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apartmentat the gun,witness’ witharmed a hewhich had admitted
shooting day. Except statement,in a scuffle earlier that for his own

shooting.there was no ofevidence such a scuffle and There was evi-
fleeing policedence that he was from the at the time of the state-

hardly surprisedIt juryment. could have the that such a man had
spent prison. Later, jurytime in a the would hear that the defendant

stealing gun.had admitted the

Thus, case,in the context of the the statement was not so
anyprejudicial require a of Inas to its exclusion as matter law.

case, foregoing analysis,on we the trialthe conclude that court
beyondhave found a reasonable doubt that the admission ofcould

was, most,imprisonment atevidence of the harmless error and
ground 781,Hughes, 122therefore no for mistrial. See v.State N.H.

Indeed,(1982). priorA.2d to451 372 the reference incarceration
professedthewas as consistent with defendant’s concern over the

consequences of he had called a scuffle it was with thewhat as
charges against him.

chargeAt the of jury,close the the exceptedto defense counsel to
the court’s instruction on the forindictment use of a firearm in
committing attemptingor felony.to commit a The court had

juryinstructed the attempted first-degree murder,that and lesser-
charge,included offenses described earlier in the were felonies. The

defendant claims that this judiciallyinstruction stated a fact
noticed, failingand that the court had erred in to himadvise in

judicialadvance that it would take ofnotice that fact.

exceptionThe was not well taken. The court was not
instructing judicialon the ofbasis of fact.notice The instruction was
in effect analyticalan first-degree spe­astatement that murder was

example general categorycific felony. explainedof the of It the rela­
tionship meanings legalofbetween the two Theterms. instruction
was thus a statement law.of

exceptedThe defendant also hishas to sentence under each
charge. second-degreeattemptedOn the conviction for murder the

imposed highest possible statute,trial court the sentence under the
thirty years.not less than fifteen nor more pointsthan The defendant

attempted first-degree attempted second-degreeout that and
subject Rather,separate penalty provisions.murder notare to RSA

651:2, 1983)(Supp. simplyII-c authorizes a sentence of not more
thirty years “attempted arguesthan for murder.” The defendant

provisionsince one attemptsthat the covers to thecommit both less
second-degree first-degreeserious murder and the more serious

crime, highest possiblethe attemptedsentence must be reserved for
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proportion-first-degree a violation of thein order to avoidmurder
I,requirement part Constitution.ality article 18 of the Stateof

provides:Article 18
oughtpenalties proportionedto to the nature ofbe“All

pun-legislature samewise will affix thethe offense. No
like,theft, forgery, the whichcrimes of andishment to the

they the samedo those of murder and treason. Whereto
offenses,againstseverityundistinguishing exerted allis

inforget thepeople led to the real distinctionthe are
flagrantthemselves, the withand to commit mostcrimes

lightestthey offenses. Forcompunction as do theas little
sanguinary isof laws botha multitudethe same reason

designunjust. punishmentsimpolitic of alland The true
reform,being to not to mankind.”exterminate

outset, note this court has never determinedAt the we that
merelymandatory orlanguage provides standardswhether this

I,partin of article 38. v.or the manner Stateadvises admonishes
808,Farrow, 296, 304, (1978); see813 Trustees118 N.H. 386 A.2d

Exeter, strong-472, (1940).Academy 90 N.H. 27 A.2d 569 The&c. v.
advisoryexpressions opinion alternative.of have favored theest

7,Foster, 1, 277, (1921);114 277 Weemsv. Unitedv. 80 N.H. A.State
349, J.,States, dissenting).(1910) (White, The issue217 395U.S.

however,here,finally for we are satisfied thatnot be resolvedneed
any interpretation.not violate 18 onthe sentence does article

Assuming beyondthe the im­article’s concern extends
proper application capital punishment, supra, itof v. FarrowStatecf.

only gross disproportionality penalty.between offense andforbids
Dumont, 866, (1982);v. 122 N.H. 451 A.2d 1286 v.See State State

1075,Peabody, 1078, 305, (1981); v.121 N.H. 438 A.2d 307 State
Wheeler, 496, Wentworth,(1980);120 416 A.2d 1384 v. 118N.H. State

832, Helm,e.g.,(1978); cf,N.H. 395 A.2d 858 Solem v. 103 S. Ct.
(in(1983) applying3001 one of three factors to be considered under

test,eighth proportionality theamendment Court stated: “If more
subject penaltyto isserious crimes are the same . . . that some indi­

maypunishment Id.cation that the at issue be excessive.” 3010at
(emphasis added)).

alone, gross disproportionConsidered there is no between a
thirtypenalty years attemptedof fifteen to and the offense of

second-degree completed possi­In crime carries amurder. fact the
630:l-b,penalty imprisonment. generalble of life RSA II. Since the

subjectattempts penaltiesis that are the asrule to same the com­
629:1,crimes, special forpleted (Supp. 1983), ruleRSA theIV
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attempted generalmurder is more lenient than the rule. The better
argument penaltythat attempted first-degreeis the for murder is

lenient, goes legislature’stoo but that to a matter within the discre-
notion. There is violation of article 18.

superiorThe defendant’s final claim thatis the court erred in set-
ting both anda minimum a maximum term in its sentence of not

twenty years’than imprisonmentless ten or thanmore for felonious
of the byuse firearm. chapterWhile that offense is defined RSA

(Supp. 1983),A by650- are provisionssentences controlled the of
651:2, (Supp. 1983). requiresRSA Il-b impositionThis latter section

sentence, mayof a “minimum” anywhich not be concurrent with
sentence, subject suspension parole.other or to or

argues general requirementThe defendant that the of min­
651:2,imum and imposed bymaximum terms applies onlyRSA II

maya eligiblewhen defendant parolebe for chapterunder RSA
(Supp. 1983). agree.651-A We This wasissue considered in State v.

Pratt, 385,116 (1976). AlthoughN.H. 359 A.2d 642 the several stat­
decision,utes involved have been amended thatsince the relation­

651:2,ship (Supp. 1983)between RSA II chapterand RSA 651-A
(Supp. 1983) governed by holding Pratt,is nonetheless the in that

specificationthe of minimum and requiredmaximum terms is to
eligibilityparoledetermine and ineligibil­duration. The defendant’s

ity parolefor when sentenced for felonious use of a firearm under
chapter (Supp. 1983) 651:2,RSA 650-A (Supp.and Il-b 1983)RSA

requirement inappli­ofrenders the minimum and maximum terms
cable, single,imposeand the court must a determinate sentence.

Perrin, 468, 275,470,Compare Heald v. N.H. 464 A.2d123 276
Accordingly, may(1983). the sowe remand case that the trial court

existing resentence thevacate the sentence and defendant.
part andin reversedAffirmed

part; remanded.in
J., sit;DOUGLAS, did not the others concurred.


