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Shadallah, Salem, by orally, Townbrief and for the ofG. ofSteven
Salem.

Spellman, (JohnRansmeier & of Concord C. Ransmeier on the
orally),brief and for the defendant.



31

Bureau, DerryGrinnell (George& of H. Grinnell on the brief and
orally), for Aircraft Owners and Pilots Association and Aviation

Inc.,Hampshire,Association of New as amici curiae.

SOUTER, By undercomplaint filed in the Salem District CourtJ.
charged(Supp. 1983),RSA the Town Salem that31:88 officials of of

usingzoning by portiona ofthe defendant violated ordinance histhe
property landing strip private airplane.aas for his Defendant

complaint groundsto the that was notmoved dismiss the on the use
prohibited in his was andin the rural zone which land located was

accessory Followingpermitted.as use to a a combinedlawful a use
trial,hearing the toand the court denied motion dismiss and found

By timelyguilty. exception appealsdefendant the defendant each
ruling. We affirm.

stating findingsopinion rulings,In an extensive his and the Trial
Judge J.) following facts,(Marshall, found the for which an eviden-
tiary disputed. parcelis not abasis The defendant owns of ten acres

zoning Street,frontagea onin rural district. The land has Main also
97, thoroughfareprincipalknown as Route the ineast-west Salem.

property. NearbyThe indefendant lives a house on the on both sides
houses, justof the are other is developmentstreet and there a new to
Thoughthe east of his land. the defendant claimed that he “con-

farming includingoperations, raisingducted numerous the of cat-
tle,” land,on the the trial court found that at the timerelevant he

backyard vegetable garden goats.had a two Theand defendant is a
pilot, landing strip commutingcommercial who has used inthe to

flyingwork Virginia.and to a he infarm owns West
scopeThe two issues us appealbefore concern the of this and the

rulings.the scopesoundness of trial court’s The of appealthe is at
issue of thebecause defendant’s claim that isthe ordinance unen-

against proceedingforceable him in this because of its failure to
give landinghim fair notice that use of a strip was a violation. The

objected mayTown has this issue wasthat not raised below and not
agree.properly be raised Wehere.

court,In the district the defendant rested his motion to dismiss on
specifically prohibitclaims: thetwo that ordinance did not the use of

airstrip, permissiblehis land as an and that such use was as a use
accessory specifically permitted.usesto An assertion that the ordi-

giveto prohibitednance failed him fair notice that the use was is a
claim, expressing processdifferent and constitutional the due con-

cept vagueness maythat of a orthe statute ordinance render it void
Albers, 132,or unenforceable in the circumstances. State v. 113 N.H.

(1973).303 A.2d 197
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The defendant raisedfirst the constitutional claim of lack of
by dismiss,fair notice a motion to set aside the verdict and to filed

verdict,in the district court more than two months after the and
acceptedalmost one month appeal.after we had the case on

Although motion,purported uponthe district court to act the we do
issue,not address the constitutional since the defendant did not raise

jurisdictionit until after over the case had vested in this court. See
Munnis,Rautenberg 446, 447, 232,v. 107 N.H. 224 A.2d 232-33

(1966).
appeal byThe defendant raised the second issue on this his motion

express prohibition,to dismiss. Since he violated no he claimed that
part airstrip accessoryhis use of of his land as an was lawful as an

property supportinguse of the and undertook the burden of this
by legal argument.position urgesevidence and He us to hold that

finding accessorythe trial court erred in that the use was not an use
and lawful as such.

accessory response impossibilityofThe rule use is a to the
by zoningproviding expressly every possibleof ordinance for lawful

though given allowed,explicitlyuse. Even a use of land is not it is
permissible may accessorynonetheless if it be said to be to a use that

expressly permitted. zoning provide permissionis Some ordinances
uses,accessory Falls,e.g., Hampton 437,for such Becker v. 117 N.H.

(1977), though provides accessoryA.2d374 653 the common law for
subject.uses when an ordinance silentis on the Dumais v. Somers­

worth, Ill, (1957).101 134N.H. A.2d 700

necessary qualify givenThe characteristics to a use of land
accessory may vary depending applicabilityas on the of the common

provision specificlaw rule or the of a ordinance. No matter what the
context, accessory byan principaluse must be occasioned the use

maybut be subordinate to it. It principalnot be the prop­use of the
erty. Pellegrino, 619, 621,v. 349,Gratton 115 N.H. 348 A.2d 351
(1975); Concord, 32, 35, 403,Perron v. 102 N.H. 150 A.2d (1959).406

character,In subordinateaddition to the at common law
accessory customarily prin­an use must also be associated with the

cipal supra. construinguse. Dumais v. Somersworth In a case the
requirement customary ordinance,of character as contained in an

“habituallywe held that the use must be .. . established as reasona­
bly primary Falls,Hamptonassociated with the use.” Becker v.

440, alia,supra (1977) (citing,at 374 A.2d at 655 inter Harvard v.
Maxant, 432, (1971)); cf., e.g.,360 Mass. 275 N.E.2d 347 Gratton v.
Pellegrino supra (ordinance provided that limited business use could

Accordingly,accessory). qualifybe a rare association of uses cannot



33

majorityjoined incustomary, though need be a ofthe uses notas
supra.principalof v. Maxantthe use. Harvardinstances

Although specificthe ordinance contains someSalem
uses,accessory general provision permit­to there is noreferences

them, applicationting on of the commonand this case must turn the
beginjurisdiction. application ofrule of The that rule mustlaw this

permittedprincipalof use which thea determination the towith
airstrip accessory. inbe claimed as The land was located acould

district, permit­it for theand the defendant claimed he usedrural
farming. reasonably vegetableated use of The trial court found that

goats Instead,garden and two do not make a farm. it found that the
businessman, holder,property“a land­defendant was successful

owner, pilot” prin­entrepreneur propertyand airline who used the
residence,cipally permitted inas his a use also a rural zone. It was

necessary private airstriptherefore to determine whether use of a
customarywas a subordinate and withuse associated residential

property.

findingThe trial specificcourt did not make a on sub­the
use,ordinate character supportedof the but the record would have a

principalconclusion that it was subordinate to the use. This was not
a in onlycase which the land principally landingwas used or aas
strip.

find, however, airstripThe court did that ofuse an was not
customarily associated with residential use. We must therefore
determine reasonablywhether the trial court could ashave found it

Pellegrino supra.did. See Gratton v. We hold that it could have.
Indeed, record,as we the contraryread nothere was evidence
before the district court.

Although the defendant called witnesses who testified sea-that
planes frequently pondhad landed aat located in a recreational zon-
ing Salem,district in there was no pilotsindication that the were

land,owners of shorefront and no basis to determine whether the
zoning jurisdictiontown had pondover the appealitself. After this
filed, soughtbeen presenthad the defendant to evidence that town

litigatecounsel in another legalitytown pri-did not wish to the of a
landing strip rural,vate on land zoned as and that the voters of that

subsequentlytown had require expressdeclined exceptionto an for
airsirip.of an assuminguse Even wethat should evi-consider such

dence, onlyit would comparable usage.indicate one instance of One
instance in another town does risenot to the level of custom.

The trial jurisdictionscourt’s ofconsideration cases from other
was applicationconsistent with its Hampshireof New law. It
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334,Rachlin, Super. 244 A.2d101v. N.J.declined to follow Schantz
154, (1969), heldSuper. 18 which249 A.2d(1968), aff’d, 104 N.J.328

dwellings accessory anearby use onto be anairstrip noan with
distinguishable the and on theon factsThe case isfarm of acres.135

Jersey applied no custom-well, court test ofNew triallaw as for the
usage.ary

Maxant, Mass.v. 360Conversely, trial found Harvardthe court
case432, (1971) persuasive. In that the Massachu-347275 N.E.2d

customary usage theand found thatapplied the ofcourt testsetts
custom-prevalent as to beprivate not become soof aircraft haduse

440,property. Id. 275arily use atto the residential ofincidental
present reached the samein the caseThe trial courtN.E.2d at 352.

said, it is that aAs we clearbefore it. haveresult on the record
fact so conclude.finder of couldreasonable

Affirmed; remanded.

All concurred.
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