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P.A.,Kerrigan (Richard Gagliusoof NashuaHamblett & C. on the
plaintiffs.orally), theforandbrief

Starr, Peters, Chiesa,Wadleigh, (JeffreyDunn of Manchester H.&
Loan, III,brief, Eugene orally),the andKarlin & a. on M. Van for

the defendant.

Douglas, plaintiffs petitioned declaratory judgmentThe forJ.
seeking coveragea the extent ofdetermination of insurance under

family byseparate policiestwo automobile issued the defendant.
following questions(Wyman, J.)The Trial Court transferred the of

ruling, Supremepursuantlaw to courtthis without to Court Rule 9:

separate policies“A. Whether an ‘insured’ under two of
recoveringautomobile insurance is barred from the

aggregate paymentsamount of medical benefits available
policies solely they byunder both because were written

the same carrier.

separate policiesB. Whether an ‘insured’ under two of
recoveringautomobile insurance is barred from the

aggregate amount of uninsured motorist benefits avail-
policies solely theyable under both because were written

by the same carrier.

separate policiesC. Whether an ‘insured’ under two of
byautomobile insurance written the same carrier is

coverage up aggre-entitled to uninsured motorist theto
gate poli-amount of such benefits available under both
cies, policywhere each defines an uninsured motor vehicle

liability coverageto include one with in an amount less
applicable policy,than the oflimits the and the insured

already liabilityhas recovered from the carrier of the
negligent equaltortfeasor an amount to the uninsured

policy.”motorist oflimits either
giving 1,The facts rise to the case are as follows. On November

1979, plaintiff seriously injured'the Richard A. Descoteaux was
ridingwhen the car in which he was astruck tree. The vehicle was
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father,by Robertby was Kurt’sDucharme and owneddriven Kurt
liability car-insuranceautomobileDucharme’sDucharme. Robert

$20,000 plaintiffs.paid policy of to thelimitrier the
accident, was insuredA. Descoteauxthe RichardAt the time of

parentshisfamily policies toissuedseparatetwo automobileunder
Company (Libertydefendant, Liberty Mutual Insuranceby the

A.plaintiffpolicy to the CarolMutual). was issuedOne insurance
ADescoteaux, automobile.the ownedlisted a 1973 Volvo asand

Descoteaux, listing aP.policy, plaintiffissued to the Richardsecond
automobile, inwas alsoas the ownedAmerican Motors Javelin1974

protec-providedpolicy uninsured motoristEach automobileeffect.
$20,000 person/$40,000 and medicalper per occurrenceoftion

liability $1,000 person.per Eachpayments with a limit ofbenefits
premiumseparateaseparate policy andpolicy had a number

charge.
Liberty demandingplaintiffs presentedThe a claim to Mutual

coveragepayment of of both uninsured motoristthe full amount the
coverage Libertypayments policy.each Mu-underand the medical

liability policies.denied under each of thetual
question is isThe first transferred whether the insured barred

stacking separatepayments of insur-from the medical benefits two
by plaintiffs arguepolicies issued the same carrier. The thatance

stacking payments in instant is athe of medical benefits the case
holdingof our in v. United Services Auto.natural extension Shea

Ass’n, 106, argues(1980).120 N.H. 411 A.2d 1118 The defendant
stacking.language policies precludes v.the narrow of its Eckertthat

Co., 701, (1978).Mt. 118 394 55Green Ins. N.H. A.2d

Shea, injuredwho aIn we held that an insured was while
own, notpassenger in an automobile that he did not and that was

regular use, paymentsfor his could stack the medical cov­furnished
erage singleprovided for each of three vehicles insured under a
family policy. supra.automobile v. United Auto. Ass’nShea Services

effect, plaintiff’s pays sepa­We reasoned that the father three“[i]n
premiums policies,separate provideson each of whichrate three

$5,000paid theyupwill be to in ifthat insureds medical benefits
injured 108, 411in a ‘non-owned Id. atare automobile.’” at A.2d

We1119. concluded that the insured was entitled to stack the cover­
age premiums paid.”“in return for the Id.

Shea, distinguished supra, aIn we Eckert Co.v. Green Mt. Ins.
stackingexpresslyin open questioncase which we had the ofleft

multiple paymentsmedical benefits. Shea v. United Services Auto.
Ass’n, 108, Eckert,supra at 411 had thatA.2d at 1119. In we held

coveragepayments providedinsured could not stack thethe medical
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single policy.for each of four in avehicles listed automobile We had
multiple coverage.held there was nothat Eckert v. Ins.Green Mt.

Co., 706,supra languageat 394 A.2d at The narrow of the com-58.
policy payments coverage specificbination “linked” medical to a

automobile so that each listed vehicle became “the owned automo-
policy individually 704,applicablebile” in a to it. atId. 394 A.2d at

vehicles,injured58. Because the insured was in one of the listed she
only paymentsrecovered the medical benefits linked to that auto-

holdingmobile. We innoted Eckert that its was of“the result the
particular language policy.” 705,of the Id. at 394 atA.2d 58.

whyWe find no reason the inrationale Shea v. United Serv­
supraices applyAuto. Ass’n notshould to the atcase bar. The

injured occupyinginsured was while a non-owned vehicle. The
parents paid separate premiums separate poli­insured’s two on two

cies, providing coverage $1,000each of in medical ifbenefits an
injured occupyingisinsured while a non-owned vehicle. When an

coverage,purchases expects protected pro­insured he to be and to
family up paid.tect his to the amount for which he

however,argues,The defendant that under Eckert v. Green Mt.
supra language policyIns. canCo. it include in its insurance which

preclude stacking.would The defendant further asserts itthat did
by including following policies:so the inclause both

If“Other Insurance: there is other automobile medical
payments against by pol-ainsurance loss covered . . . this
icy companythe policyshall not be under thisliable for a
greater proportion applicableof such loss thethan limit of
liability in appli-stated the declaration bears theto total

liabilitycable limit of of all valid and collectible automo-
insurance, however,payments provided,bile medical the

respectinsurance with ato . . . non-owned automobile
anyshall be excess insurance over other valid and collect-

paymentsible automobile medical insurance.”

agree mightcompany precludeWe that an insurance the
stacking payments coverage by includingof medical “clear and
unambiguous policy language effect,”to that v.Shea United Services

Ass’n, 108, 1119,supra case,Auto. at 411 A.2d at and that in such a
plaintiffs coveragewe were to allow the to stack them ... we“[i]f

rewriting parties.”would be the contract for v.the Eckert Green Mt.
Co., 705,supraIns. at at394 A.2d 58. We do not have such casea

before us here.

damagesThe above convoluted clause does not limit the total
highest applicable anyof the theinsured to of the limits of available
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relatingThus, pro-rata liabil-toportion of thethe clauseinsurance.
stating company’s proportionalmerelyity as that thebe readcan

may notapplicable insuranceandthe total limit of all validshare of
Further, usingcoverage. by phrase “thethelimitsthe ofexceed

beautomobile shallrespect . . . non-ownedwith to ainsurance
any collectible automobileother valid andinsurance overexcess

typicalinsurance,” lan-use of thepayments without themedical
bylimiting liability policy which itsguage the to the amountunder

insurance, maypolicypolicy of all thelimit exceeds the sum other
coverage and collecti-permitting even when other validbe asread

is available.ble insurance

reading policies, the in theof insuredAfter a careful his
paymentsreasonably expectwould to receive medicalinstant case

policies. Epping v. Paul Fire Marineboth Town St. &under See of
Thus,Co., 248, 252, 496, (1982). we hold122 444 498Ins. N.H. A.2d

coveragepaymentsis stack medicalthe insured entitled to thethat
regard­premiums paid,separate policies inof two return for thethe

paid car­premiumsthe are the same or differentless of whether to
Ass’n, 108,supra 411 A.2dv. Auto. atriers. See Shea United Services

question isAccordingly, to first transferredat 1119. the answer the
“no.”

remaining questions, toIn the two transferred we are asked
plaintiffs may motoristdetermine whether the stack the uninsured

separate policies byavailable two issued the samebenefits under
determiningpurposefor the of whether iscarrier the tortfeasor

underinsured.
policies at an motor includeBoth issue define uninsured vehicle to

an read:“underinsured” vehicle. The definitions

a vehiclemotor vehicle’ means motor‘“Underinsured
maintenance,respect ofownership,the or usewith to

bodilyliability underwhich the sum of the limits of all
injury liability policies applicableand atbonds insurance

applicableof is less than the limitsthe time the accident of”liability under this insurance.

added.)(Emphasis
coverage purchasedplaintiffsThe seek to stack the under both

Liberty policies determining thepurposeMutual for the of whether
words, theytheytortfeasor is In other contend thatunderinsured.

$40,000 coverage, comparedinhave uninsured motorist to the tort-
$20,000 liability coverage,of that isfeasor’s and the tortfeasor

They argue language policytherefore underinsured. that the of the
stacking, by requiringprecludes thedefinitions which such that
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by con-is be madea tortfeasor underinsureddetermination whether
longer and effective insidering policy separately, no validiseach

holding Mutual Casu-light in Courtemanche v. Lumbermensof our
168, permittedCo., (1978), in wealty A.2d 105 which118 N.H. 385

stacking.
arguesThe defendant carrier v.that under Grimes Concord Gen-

Co., 718,eral Mutual Ins. 422 (1980), policy120 N.H. A.2d 1312 the
language “sufficiently coverageis clear” that underinsured is

by looking policy separately.todetermined each The defendant thus
that, plaintiffs purchase coveragemaintains since the did not in

statutoryexcess of the injured byminimum and the insured was not
motorist, they mayan policy.uninsured not recover under either

Co., 72,Brack v. Middlesex (1978).Mut. Ins. 118 N.H. 382 A.2d 914
Carrignan Co., 131,In v. Allstate Ins. 108 N.H. 229 A.2d 179

(1967), bodilywe held that “an automobile which is not insured for
injury liability by legislaturein the minimum limits ourestablished
is an uninsured .toautomobile the extent to which its insurance cov-
erage statutory 133-34,falls short of the atlimits.” Id. 229 A.2d at

legislature agreed180-81. The and amended the uninsured motorist
coverage. 1969,statute to include under insured motorist Laws

485:2, 268.T5-a, (currentcodified at RSA V version recodified at
259:117).RSA

legislatureThe also amended the statute to allow an insured
purchase coverageto upuninsured motorist to the limits of his lia­

bility coverage. 1969, 418:1, 268:15-a, (cur­Laws Icodified at RSA
264:15,rent as I). Byversion amended atrecodified RSA the 1969

amendment, legislature permitthe intended to the insured to re­
cover the amount that he would have been entitled to had the tort­
feasor been insured to the same extent as the insured.

amendment, inquiry determiningAfter that our in the
coverageextent of anto which insured was entitled under the unin­

necessarily longersured motorist exclusivelystatute no focused on
whether the tortfeasor was insured in the minimum amount
required by Hampshire Rather,New law. we determined the extent

coverage by ascertainingof the amount of uninsured motorist cov­
erage See,purchased. e.g.,the insured had Courtemanche v. Lum­

Co., 168,bermens Mut. Cas. (1978); Vigneault118 N.H. 385 A.2d 105
Co., 75, (1978).v. Travelers Ins. purpose118 N.H. 382 A.2d 910 The

legislatureof amendingthe in the uninsured motorist statute
required us to find that the statute allowed an insured to recover to

purchasedthe extent that he had coverageuninsured motorist
exceeding liabilitythe coverage.tortfeasor’s insurance Id.
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stacking is well estab­motorist benefitsThe of uninsured
uninsured,is antheHampshire. tortfeasorin New Wherelished

manycoveragespermitted of as uninsuredis “to stack theinsured
policies applicable v. Lum­to him.” Courtemancheas aremotorist

168, 173, 105, 108Co., (1978).118 385 A.2dMut. N.H.bermens Cas.
case, wepolicy’s in thisgive definitionsIf we were effect to theto

anomaly Hampshire law. An insuredunder Newwould create an
isby motorist endorsementis more than one uninsuredwho covered

coverage policy and recover theto the under eachpermitted stack
Yet,coverage if no insurance. Id.purchased, a tortfeasor hastotal

policies to theunder his owninsured would not recoverthe same
liabilitycoverage ifpurchasedthe a tortfeasor hadextent of total

statutory but wasminimum whichwhich satisfied theinsurance
coverage thethe of uninsured motoristless than total amount

legislaturepurchased. believe the couldinsured had We do not that
intended an absurd result.have such

Therefore, purchases addi­we find an insuredthat “[w]hen
againstcoverage, expectsreasonably protectedto unin­tional he be

legis­up paid.to the for which he Since thesured motorists amount
coverage,option it thatfor intendedlature created an additional

choosing buy protectionto should receive its bene­those increased
910,Co., 75, 80,Vigneault 118 382 A.2dv. Travelers Ins. N.H.fits.”

bycoverage provided(1978). is more914 “The fact that additional
through limits,policy, liabilitythan one rather than increased

legislativenot undermine thatshould decision.” Courtemanche v.
Co., 168, 172, 105,Lumbermens Mut. Cas. 118 N.H. 385 A.2d 107

(1978).

case, plaintiffs paid premiumsseparateIn onthis the two
$40,000separate policies, providing intwo a total of uninsured

coverage. Accordingly, give legislature’sto to themotorist effect
heintention that insured the amount that would havethe recover

been to the extentbeen entitled to had the tortfeasor insured same
he, policy languagewe that the is invalid and that theas conclude

coverageplaintiffs may the ofstack each uninsured motorist
coverage purchased.endorsement to determine the amount of “[T]he

hiswill receive the ofinsured the difference between amount[then]
lesser,damages coverage,or whichever is the and the tortfea­the

Co.,liability coverage... Vigneault.” Ins. 118 N.H.sor’s v. Travelers
75, 79, 910, (1978). the382 A.2d 913 The answer to second trans­

“no,”question is answer to the third transferredferred and the
“yes.”question is

Remanded.
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Souter, J., sit; Brock, J., dissented;did not the others concurred.

Brock, J., mydissenting: view, language byIn the used the insur-
ance carrier in its preclude stacking“Other Insurance” clause to of

payments coveragesmedical in the circumstances of this case is
clear, unambiguous, By merely describingand not convoluted. the

“convoluted,” majorityclause as the denies the insurance carrier a
right majority acknowledgeswhich the it v.has under Eckert Green

supra,Mt. Ins. Co. and in effect par-rewrites the contract for the
respectfullyties. I dissent.

Public Utilities Commission
No.84-140

Appeal Company Hampshireof Public Service of New
(New Hampshire Commission)Public Utilities

12,June 1984


