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Railed, (JamesOssipee B. Razan on theofJ.Law JamesOffices of
orally), plaintiff.theand forbrief

Nourie, (William and Alan R.OrcuttWiggin of Manchester S.&
brief, orally), for the defendant.and Mr. Kusinitzon theKusinitz

Rawson,King, broughtplaintiff, Perley an actionThe DanC.J.
defendant, Bradshaw, superiorin courtagainst Normanthe James

alleged ainjuries, resulted frompersonal which heforrecoverto
two-car, plaintiff claims that heaccident. Theautomobileno-contact

being the road ininjuries forced offas a result ofnecksuffered
vehicle.with the defendant’sa collisionto avoidorder

lasting days, jury returned a verdict for thea trial six theAfter
contendingplaintiff appeals, that the trial courtdefendant. The

rightdenying him to introduce evidence of the defend-in theerred
failinginthe accident and toat the time ofant’s intoxication

adequately. ajury We reverse and remand for newtheinstruct
trial.

trial, summary judgmentplaintiff on thethe moved forPrior to
by (Bean, J.), leavingliability, grantedwhich was the Courtofissue

damages byonly and to be determined thethe of causationissues
ruling,conjunction counsel tojury. with this defense movedIn

concerning in which theall evidence the mannerfrom trialexclude
vehicle, maintaining that such evidence wasoperated hisdefendant

(Dalia-remaining in the case. The Courtas to the issuesirrelevant
motion,nis, however, upon denying ruled thatJ.), the defendant’s

linkthe existence of a causal betweenthe defendant deniedbecause
juryalleged injuries plaintiff,negligence of the the wasand thehis

observations,testimony concerning plaintiff’stheentitled to hear
pointthe where hethe defendant tothe moment he observed“[f]rom

responses to defendant’sand what his actions]went off the road [the
were.”

from trial all evidencefurther moved to excludeDefense counsel
accident,alleged onat the time of theintoxicationof the defendant’s

entitled, requested,plaintiff as toground was notthat thethe
allegeddamages upon defendant’s intoxication.based theenhanced

J.) granted(Souter, motion.The Court ^his
trial,Immediately prior plaintiff moved to set aside thatto the

introducingprecluded himwhich fromportion of the court’s order
arguedHe that such evi-defendant’s intoxication.evidence of the

liabilityrelevant, rulingsdespite on andthe court’swasdence
damages, in defendant’s denial of causation —aview ofenhanced the
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allegation plaintiffdenial of the thethat was faced with a situation
required abruptwhich him to make the maneuvers which resulted

injuries.in his
(Dalianis, J.) plaintiff’sThe Court denied the motion to set aside

order, stating plaintiff’s summary judgmentits earlier “that the on
point liabilitythe of foreclosed consideration of this issue .... It

trial, probably objection,would have been allowed in the over but
plaintiff originally,since the chose this course the court felt hethat

should be held to it.”
trial,At Rawson testified as to the circumstances of the accident

allegedlywhich injuries.resulted in his Bradshaw did not attend
trial,the and no witness testified to contradict the account of the

by plaintiff.accident related the
that, travelingRawson testified 150,while southbound on Route in

Hampton, vehicle,South he observed the Bradshaw which was trav-
eling northbound, veer into his travel lane. The vehicle then “shot

lane, finally returningback” into the northbound to the southbound
approached highlane where it him speedat a rate of “on a four-

just kept rocking rolling.”wheel and“[i]t Rawson claimeddrift” —
immediately stepped and,that he instinct,hard on his brakes out of

right,” striking steering wheel,“cut to the his head on the before
managing bring abruptto his stop. Althoughvehicle to an the Brad-

“eyelash”shaw hitting vehicle,vehicle came within an of his Rawson
managedtestified that he to avoid actual contact. Rawson further

testified that when he turned his head to ascertain the fate of the
vehicle,Bradshaw which highway,had careened off the he felt an

pain somethingextreme in snapped.his neck as if had He nonethe-
proceeded goless to to the aid of Bradshaw.

Upon throughoutcross-examination and the course of the entire
trial, continuallydefense counsel plaintiff’s credibilityattacked the

thereby accident,and maintaininghis account of the that the
negligence possiblydefendant’s could not plaintiff’shave caused the

alleged injuries plaintiff, fact, simplysince the somethingin “saw
happening, brought pickupslowed down and his stop,”truck ... to a

providinga series of events injury.”no “mechanism of
appeal, plaintiff that,On the lightcontends repeatedin of the

attempts by impeachdefense counsel to his account of the accident—
his observations (testimonyand reactions which the court had ruled
relevant and causation),admissible on the issue of evidence of the
defendant’s intoxication remained relevant and should have been
admissible to plaintiff’s testimony.substantiate the

plaintiff arguesThe jurythat a likelywould have been more to
credit his contention that he was faced with an out-of-control vehicle
if it had known that the knowledgedefendant was intoxicated. Such
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hethat wasmore believable his contentionhave madewould also
vehicle,forced, with the defendant’s toto a collisionin order avoid

injuries.inwhich resulted his cervicalabrupt maneuversmake
testimonycredibility inplaintiff’sofrecognize thethat theWe

jury’s of the issue of causation.vital the resolutionthis case was to
judgment plain-granted summary for theAlthough trial courtthe

liability, court never informedtheissue of the defendant’stiff on the
juryunderlying The wasdetermination.jury thisof the factsthe
negligentdescription Bradshaw’sof Mr.with anever furnished

rather, “legalbut, simply thatwas informedby the courtconduct
already been determined.”fault has

todescription was furnishedof the defendant’s conductThe sole
credibilitytestimony plaintiff, wasthrough the whosejury ofthe the

jury left whether thewas to deciderepeatedly Theattacked.
solely uponinjuriesplaintiff’s basedtheconduct causeddefendant’s

testimony of theof his observationsplaintiff’s recitationthe —his
his to that conduct.conduct and reactionsdefendant’s

aspects this and thelight procedural of caseofIn the
plaintiff’simpeach theattempts byrepeated defense counsel to

accident, thatthereby the we hold thecredibility, his ofand account
ofallowed to introduce evidence thebeenplaintiff should have

intoxication, purpose of enhancement ofnot for thedefendant’s
testimonydamages, toexplain his as theto and make crediblebut

just prior the accidentof defendant's vehicle toerratic behavior the
maneuvers, panicabrupt in ahis to resort toand resultant need

Dustin, 122situation, possible See v. N.H.avoid a collision. Stateto
1186, (“Evidence544, 546, (1982) is if itrelevant446 A.2d 1188

consequenceany way proposition is ofin to a whichtends establish
29,Ebelt, 144,143,action.”); 121 N.H. 427 A.2d 30in an State v.
a(“Relevant tends ‘to establish fact(1981) is evidence thatevidence

”) (quoting Welchconsequence of the action.’of to the determination
182, 341,179, (1975)).Bergeron, 343115 337 A.2dv. N.H.

mightAny prejudice to the defendant which haveresultant
evidence, would,by inof such thisbeen caused the admission
outweighedclearly byinstance, proba­been minimal and thehave

resolving disputedin the oftive of the evidence issues credibil­value
Dustin, 547,ity v. 122and N.H. at 446 A.2d atcausation. See State
96, 97, 114 270,1188; Rogers, (1921).Rogers 270v. 80 N.H. A.

one,inIn order to avoid confusion future cases such as this
successfully summary judgmentplaintiffwhere either a moves for

liability, partiesliabilityon the of aissue or defendant concedes the
provide agreedjudgeshould the with a of facts suffi-trial statement
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explain (specifically negligentcient to the case the defendant’s con-
duct) jury place juryto to in properthe and it a context so that the
might readily they hearingmore understand what will be in the
remaining portion agreement facts,of the trial. Absent such an on

properly severed, summary judgmentthe matters cannot be and on
issues, therefore, grantedindividual should not abe or trial on lia-

bility waived, types disputesbe because it will lead to the of before
us herein.

by plaintiff appealThe second issue raised onthe theconcerns
adequacy jury.theof trial court’s instructions the willto We address
only preserved by plaintiffthose two issues the at trial and subse-
quently by appeal.raised him on

plaintiff requested juryThe that the be instructed as follows:
plaintiff compensation“The is entitled fullto for all dam-

ages proximately resulting act,from the defendant’s even
though injuries may aggravatedsome of his beenhave or

byprecipitated pre-existing physicalreason of his condi-
tion, byand were rendered more todifficult cure reason

existing health,of his state of or of a condi-because latent
injuriestion the were rendered more serious to him than

they beenwould have had he not saidhad latent condi-
tion.”

(Request 5.)Number
agreed giveThe court to the ininstruction substance and there-

juryupon plaintiffinstructed the that the

compensation“is damages proxi-entitled to full hisfor
mately resulting thoughfrom Mr. actsBradshaw’s even

injuries maysome of the have been rendered more diffi-
by existing or,cult to cure reason of his state of health

condition, injuriesbecause of a latent the were rendered
they mightmore to himserious than have ifbeen he had

not thathad condition.”
contends, however,plaintiff giveThe that courtthe failed to the

operative portion requested dealingof his instruction with the
liability injuries “maydefendant’s aggravatedfor which have been

precipitated by pre-existing physicalor reason of condition.”[a]
(Emphasis added.)

general purpose chargeThe aof trial iscourt’s to state and
explain jury intelligibleto the “in languageclear and the ofrules

applicable uponlaw to the issues of fact which their verdict is to be
Provost, 264,263,based.” Poulin 296,v. 114 N.H. 319 A.2d 297

(1974); Sanborn, 245,Cyr 250, 92,v. 101 (1958).N.H. 140 A.2d 96 “It
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correctlyfully instruct theto andduty Trial Courtthe of the[is]
Cyr suprav.applicable the . . . .” Sanbornto casejury as to lawthe

517,Stone, 518,v. 106 N.H.added); see Finance(emphasis MAC Co.
necessary use thethat a court878, is not(1965). It214 A.2d 879

R.R.,Murrayany request. v. Boston & Maineparty’swords ofexact
Rather,66, of371, (1966). the test ade-367, 224 70A.2d107 N.H.

fairlywhole,whether, pre-charge a “itis taken asanyquacy of
injustice wasjury in a that nosuch mannerthe to thesented case

supra.litigants.” v. Provostrights Poulinlegal of theto thedone

given by the court inthe instructionWe thatconclude
effectively theinstructedrequest number 5response plaintiff’sto

“mayliability injuries which have beenforjury to defendant’sas the
pre-existing physical condition.”by ofreasonaggravated ... [a]

different, syn­simply employed butadded.) The court(Emphasis
jury.delivering Theits to theinstructionsonymous, whenwords

liabilityinstructing jury defendant’scourt, the on therather than
byaggravated” reason of theinjuries “may beenwhich havefor

jurycondition, the as toinstead instructedplaintiff’s pre-existing
mayliability injuries been “renderedwhich havefordefendant’sthe

cure.”to“rendered more difficultserious” ormore
however,not, give jury an instruction on thetheThe court did

may “precipitated”injuries have beenliability whichfordefendant’s
physicalpre-existingby plaintiff’ssolely thereason of condition.

allege, pleadings,in thatspecifically hisdid notplaintifftheWhile
solely by reason of ainjuries “precipitated”wereneckhis current

condition, from the record thatit is evidentphysicalpre-existing
plaintiff.a of thesuch was claim

statement,opening plaintiffhisFrom of thethe time acknowl-
edged jury prior injuriesto numerousthe that he had suffered to his

treating injuriesphysicianneck. His testified that the earlier to the
and,plaintiff’s could well have weakened the neck structuresneck

therefore, precipitate symptomsthe“it would take less force” tothat
experienced by would be the hadplaintiffnow the than case he not

experienced episodes.earlierthese

counsel surpriseDefense at no time either indicated at this
requestedor fact,claim a continuance to meet the Inclaim. the

pre-trial explicitlydefendant’s statement listed as an enumerated
“plaintiff’s pre-existingdefense that condition caused or contributed
complaints alleged.” factors,uponto cause the Based these we con­

plaintiffclude that the was entitled to an instruction on the defend­
liability damages mayant’s for which have resulted from the acci­
but plaintiff’s pre-existingdent would not resultedhave but for the

physical by past injuries.condition caused his
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helped explainto to theAn instruction of this nature would have
injuriesjury plaintiff’s priorthe of the neck to the issuesrelevance

damages presently them for resolution. Thecausation and beforeof
jurors’unresolved in the minds is evi-fact that this issue remained

question they to the court within the firstdent from the submitted
pertainingtheir deliberations: “Is there law to what effecthour of

prior injury may have relative to this incident?”

upon of the trial court’sBased a review of the remainder
charge, juryproperly onwe conclude that the court instructed the

whole,general. charge,inthe issue of causation The taken as a
not, by juryplaintiff, misled the towould as contended the have

recover,plaintiff, provebelieve that in order to had to that histhe
injuries whollywere derived from the Bradshaw accident.

which,proximateproperlyThe as incourt defined cause “a cause
direct, injury.”sequence,unbroken causes or contributes to cause the

instruction,(Emphasis added.) coupled withThis the additional
already“precipitation,”instruction on to which we have ruled the

entitled, juryplaintiff is to instruct thewould be sufficient on the
plaintiff’s theory pathology priorof the he had a neck tocase—that
the accident and that the combined results of the accident events

previouslyand the weakened structures of his neck resulted in the
symptoms developedwhich thereafter. This combination of instruc-

effectively jury pertainingtions would relate to the the law to the
plaintiff’s condition,pre-existing byeffect of priorthe caused his

injuries, upon their resolution of the issues of causation and dam-
ages.

superiorWe reverse and remand this case to the court for a new
opinion.trial in accordance with this

Reversed and remanded newfor
trial.

SOUTER,J., sit;did not the others concurred.


