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onlyMonge apply to a where anto situation“We construe
discharged performed an act thatemployee because heis

encourage, do whichpublic policy or refused to thatwould
public policy would condemn.”

297, language clarified and construed414 A.2d at 1274. ThisId. at
significantly departMonge. a new rule of law orIt did not create

and, thus,Monge, applicable instant case.is to thefrom

Remanded.
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Perrault,Smith, attorney generalGregory (Donald J. assistantH.
attorney general, orally), forbrief and the State.on the

Concord,defender, byDuggan, appellate of brief andJames E.
orally, for the defendant.

intercept-“wilfullyDouglas, convicted ofwasJ. The defendant
570-A:2, (Supp.Iof RSAing” in violationtelephone conversations

includinggrounds, theseveral1983). appeals his conviction onHe
presentation of anJ.) permit the(Souter, tothe Trial Courtfailure of

for ajury. remand newreverse andto the Weaffirmative defense
trial.

During portionsdispute. of 1980inoperative facts are notThe
Englandemployee of BusinessNewwas anand 1981 the defendant

DuringansweringRadio, service.paging,dispatching, anda radio
telephoneof his conversationstape-recorded numbertime he athis

Followingpartyother to the conversation.the consent of thewithout
employee dis-employment, a fellowof the defendant’stermination

office andtapes in formerof the defendant’sa numbercovered
Department. The Concordover to the Concord Policethemturned

tapes, he admitted thatpolice the andthe defendant withconfronted
recordings telephonethey his conversations.ofwere

violatingfor RSA 570-and convictedThe defendant was indicted
A:2,1 1983), provides:(Supp. which

felony exceptguilty if, as other-person of class B“A is a
without theprovided chapter orspecificallywise in this

communications, he:parties toconsent all theof
pro-intercepts, intercept,(a) wilfully to orendeavors

any person intercept or endeavor to inter-tocures other
anycept, . ..”wire or oral communications .

(Emphasis added.)
alleges appealsprosecution and the fail-The selectivedefendant

on that basis. Heof the court to dismiss the indictmenture trial
incoming telephonedepartmentspolice recordcontends that several

thus,and, violating RSAthe consent of the caller arecalls without
argues that,570-A:2, 1983). since these(Supp.I The defendant

prosecutiondepartments prosecuted, the State’spolice have not been
illegalis an selectivehim for a violation of that same statuteof

prosecution.
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indicates, however,The record that the defendant has not estab-
discrimination,purposefullished or requiredintentional which is a

primaelement a prosecution.of facie of Oylercase selective v.See
Boles, 448, (1962); Perrin,368 U.S. 456 see also Lavallee v. 124 N.H.
33, 39, 932, Note,(1983);466 generallyA.2d 936 see Selective Prose-

by Agencies:cution Administrative A toThreat First Amendment
Eng.Rights, 423,18 N. L. (1983).Rev. 425-29

addition,In pointed during argumentit was out oral that the
prosecuting policeState is at violatingleast two officers for RSA

570-A:2, (Supp. 1983). therefore,I court,The trial errdid not in
refusing to refusing permitdismiss the indictment inor to the issue

prosecution presentedof selective jury.to be to the
arguesThe defendant next that the trial court erred in not allow-

ing presented.an affirmative defense to be He contends that a letter
publicfrom believe,the mistakenly,utilities commission led him to

recordingthat his telephone byof governedconversations was Fed-
law, was, thus, legal.eral and He claims that this mistaken belief

present juryshould allow him to theto the pro-affirmative defense
626:3, agree.vided for in RSA II. We

626:3, II, provides:RSA

person liabilityis of he“A not relieved criminal because
not,aacts under mistaken belief that his conduct does as

law,a matter of constitute an offense unless his isbelief
upon ina statement the law contained a statuteoffounded
enactment, grantoror other or an administrative order of

judicialpermission, or of a state or federala decision
court, interpretation relatingor to thea written the lawof

servant, bodyofficially by public agencyoffense made a or
administer,authoritylegally empowered with to enforce

proveinterpret aor such The defendant must defenselaw.
byarising preponderancea of evi-under this subsection

dence.”

(Emphasis added.) providedThe affirmative defense for in RSA
626:3, II, fact;questioninis essence a of did the defendant believe

question applythat the law in did not to him because of his knowl-
edge judicialof a orstatute administrative or decision?

inquired publicThe defendant of the utilities commission whether
government regulatedthe State or Federal the activities of New

England February 7, 1980,Business Radio. On he received the fol-
lowing Ellsworth, engineer publicletter from Bruce B. chief of the
utilities commission:
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28,Januaryyour 1980 inreceipt ofin of letter“We are
posi-request Commission’syou of thiswhich clarification

one-way paging systems.authority overtion to itsas
jurisdiction com-over radioexercisescommissionThe

interfacescarrierto the extent that suchmon carriers
telephone ....line networkwith the land

lineland interconnectionhas used theThe Commission
jurisdiction.uponthe which to exercisedefinition as basis

regulate one-way paging do notservices whichWe do not
systemexample, if thean interconnection. Forhave such

calling process isoperates in such a manner that the
message transmitting process, and theseparate thefrom

message transmittingduringis not theland line utilized
regulatoryprocess, the has taken nothen Commission

jurisdiction.”

histhis led him to believe thatThe contends that letterdefendant
rather,law, bygoverned by Federal law.State butconduct was not

argue hisattempted that conductSpecifically, he to that he believed
permitsgoverned by 2511(2)d (1970), whichwas 18 U.S.C.A. section

only party.interceptions the of one The trial court didwith consent
jury.presentto this defense to thenot allow the defendant

question or created in theWhether the letter in the federal statute
provisionsexemptthe belief that he from themind wasdefendant’s

570-A:2, jury(Supp. 1983), questionis of theof RSA I a fact for to
772-73,Little, 765, 517,v. 121 N.H. 435 A.2d 521decide. StateCf.

Helgemoe,(1981) (entrapment defense);as affirmative Novosel v. 118
115, 126-27, 124, (1978) (insanity384 A.2d 131 as affirmativeN.H.

defense). interpretationnot that ofThis does mean the defendant’s
correct, merely permittedlaw is that he have tobut should been

attempt jury’s byprove preponderanceto the a of theto satisfaction
complianceevidence he he was thethat believed in with law. RSA

626:3, II.

judge very ques­to removeThe trial has limited discretion
Brothers,jury.of v.tions fact from the consideration of the Gowen

377, 380, 159, (1981); Betleysee121 430 v.N.H. A.2d 160 Kierstead
Inc., 429,Chevrolet-Buick, 493, 498, (1978).N.H. A.2d 433118 389

presentpermittedAccordingly, should been tothe defendant have
therefore,jury,this issue the we reverse and remand for ato and

new trial.
note,trial,is for weSince this case remanded a new without

deciding, giveit is not clear whether these facts even rise to anthat
570-A:2,“interception” meaning 1(a) (Supp.within the of RSA

held, facts,1983). A of courts on similarnumber other have based
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interception applicablethat there was not an under the statute as a
States, 129,ofmatter law. Goldman v.See United 316 U.S. 134

held,(1942) (“As rightly [interception] takinghas been theindicates
by wayor place.seizure the or before arrival at the destined It does

ordinarily obtaining before,not theconnote of is towhat be sent or
moment, possession sender,at the it proposedleaves the theof or

after, moment,at possessionor the it intocomes the of the intended
receiver.”); States,see also Rathbun v. United (1957);355 107U.S.

Murray, 178, (9th 1973),United States v. 492 F.2d 194 Cir. cert.
denied, (1974); States,419 U.S. 942 Carnes v. United 295 F.2d 598

denied,(5th 1961), (1962);Cir. cert. 369 U.S. 861 Flanders v. United
States, (6th 1955); Ulrich,Rogers222 F.2d Cir. App.163 v. 52 Cal.

898,894, Rptr. 306, State,(1975);3d 125 Cal. 308 Mitchell v. 239 Ga.
3, 4, 509, (1977).235 S.E.2d 511

Reversed and remanded.
Souter, J., sit;did not the others concurred.
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