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superiorThe case is proceed-remanded to the court for further
ings opinion.in conformance with this

andReversed remanded.

All concurred.
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P.A., (Ernest and EllenA. JetteKerrigan of NashuaHamblett &
brief, plaintiff.orally), for theSaturley the and Mr. JetteE. on

Nashua, Devine, Millimet,Gall, Shapiro Groff, andof Stahl& &
P.A., (Georgeof Manchester R. Moore on the brief andBranch

orally), for the defendant.

Douglas, prosecution action,In juryJ. this malicious the
plaintiff (Contas, J.)returned a verdict for the and the Trial Court

appealsordered a remittitur. plaintiffThe defendant and the cross-
appeals. We affirm.

plaintiff RoyalThe was a tenant in apart-the defendant’s Crest
complex 1974,during byment in Nashua when he was evicted court

non-payment Following eviction, plaintifforder for of rent. this the
apartment complexreturned to the on several occasions to visit fel-

According testimony,low tenants and to use the clubhouse. to some
Regan,Joseph security officer, plain-the defendant’s informed the

tiff several times that he was not allowed in the clubhouse unless
byaccompanied another tenant.



135

11, 1975,February Regan walkingplaintiffOn Mr. observed the
along Royalpath complexwith another tenant a in the andCrest

plaintiff property, plaintiffordered to didthe leave the and the so.
Regan DepartmentMr. then called the Police and askedNashua

plaintiff trespassing propertyprivatethem to arrest the for on in
pickedDepartment upviolation of order. Policea court The Nashua

street, station,plaintiff broughtpublic policethe on him to thea and
placed Regan subsequentlyhim in a Mr. a criminalcell. initiated
complaint trespass plaintifffor in which stated that know-he the
ingly trespassed propertytheon defendant’s in of a courtviolation

Reganorder. The court order to which theMr. referred was 1974
eviction order.

plaintiff appearedThe in (Paútelas, J.)the Nashua District Court
complaint, finding.placedto answer which onthe was file without a

plaintiff 30, 1975,appealed superior JulyThe then to the court. On
plaintiff charge prejudicethe tomoved dismiss the criminal with

prosecution. granted Superiorfor lack byof This motion was the
(Loughlin, J.)Court after the State indicated that it did not wish to

be heard on the matter.
plaintiff prosecution.The then instituted forthis action malicious
trial, juryAfter plaintiffthe returned a verdict for inthe the

$60,000 judgeamount of and the trial ordered a remittitur of
$15,750. appeals, claiming byThe defendant several theerrors trial

plaintiff cross-appeals, claimingcourt. The error in the remittitur.
arguesThe defendant first thethat trial court committed a
which, combined,number of errors unduly prejudicedminor when

jury.and below,inflamed the For the reasons set forth we find that
anythe trial court did not commit errors.

arguesThe defendant that the trial court committed reversible
error improperly jurywhen it instructed the on the ofelement mal-

Specifically,ice. the defendant bycontends that the trial court erred
failing to ruling damagesrule on the defendant’s motion for a that
may onlybe argumentifawarded actual ismalice shown. This is
without merit.

objectThe defendant failed to to the trial court’s instructions
malice,jury thus,to the on and the instructions are “deemed cor­

Carroll, 312,Higgins 315,rect.” 270,v. 86 N.H. (1933);A.167 272
774,Wiggin, 777,see 368,Bouthiette v. 122 N.H. (1982).451 A.2d 370

The defendant jurycontends that the trial court’s instruction con-
cerning the eviction order in1974 was error because it misled the
jury relationshipas to the between the eviction order and the refer-
ence to the complaint.eviction order in complaintthe criminal The
provided:
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knowingly private prop-the“that the defendant did enter
Estates,erty Royal thesituated on South Danielof Crest
Nashua,Highway, Hampshire, knowingNewWebster

privi-was not licensed orthat he the said Robert Johnston
ledged bydo so virtue of a court order issuedto[sic]

bythrought thethe Nashua District Court Honorable[sic]
[sic], havingPanatelas said order beenJustice enacted on

day Septemberthe 24th of 1974.”

jury “that the court ordertrial instructed theThe court
by Judge Sep­by onDistrict Court Pantelasissued the Nashua

entering24, 1974, plaintiff theprohibit the fromnottember did
guest This instruc­Royal the of Katherine Grant.”Crest Estates as

law,clearly to howthe and we fail seeis a correct statement oftion
summarymerely proceed­jury. order is “athe An evictionit misled
Szumiez,estate,”ing possession of Lavoie v. N.H.to recover real 115

Kneeland,267, 28,266, (1975) (quoting 9429 Wilder v.339 A.2d
injunc­185, 186, 506, permanent(1946)), and not a49N.H. A.2d 507

barring visitation.tion

negatewasThe effect of this instruction to the inference of
probable could have been drawn from the ref­cause that otherwise

complaint.in theerence to the eviction order criminal The absence
plaintiff’sprobable cause is an essential element in the case-in-­of

prosecution. Hogan v.chief in an action for malicious See Robert H.
737, 1322,Motors, Inc., 739, (1981).121 433 A.2d 1324Irwin N.H.
correctly juryinformed the theThe trial court’s instruction that

probabletocould not be used establish cause to arresteviction order
forthe defendant a crime.

in thethat was not notifiednext contends itThe defendant
plaintiff’s superiorappeal theprior proceeding the tocriminal of

attorney’s objectcounty to to dismissalintention notor of thecourt
therefore, processcase, right theits due underand that toof the

argument is withoutThis merit.was violated.ConstitutionFederal
jury that de­at trial for a to find theevidenceThere was sufficient

posture Weof the of the criminal case.was in fact notifiedfendant
attempt themake to havethe did not analso note that defendant

proceedings reinstated.criminal
excessive,The defendant also contends that the verdict was

plaintiff cross-appealed claimingthe has that the remittitur ofand
$15,750 jury $60,000in the of notwas error because verdict was

dutyIt is the of the trial court or whatexcessive. “to correct vacate
Co.,Spadonev.out to-be an unfair result.” Reid Mach. 119turns
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v.1094, (quoting466,457, (1979) Wisutskie1100404 A.2dN.H.
769,242, 245, (1936)).Malouin, 770186 A.88 N.H.

present evidencetrial, judge permitted plaintiff toDuring thethe
due tocontractperform a businessshowing unable tohe wasthat

however,court, allow therefused toproceeding. Thethe criminal
damagesconcerning onofthe extentpresentplaintiff to evidence

particularthey speculative in thewould be tooissue becausethis
verdict, judgeFollowing jury’s thesetting thethis case.offactual

inmay beenhaveof the verdictexpressed that the amountconcern
allegations, orderedand thusspeculative, on the contractpart based

the remittitur.

asin verdictor thefind no error in the remittiturWe
limited;jury weis willof awardsstandard of reviewamended. “Our

no rea­thatwe concludea verdict as excessive unlessnot set aside
Hogan v. H.an award.” Robertperson have made suchsonable could

742, 1322, (1981);Motors, Inc., 737, 1326121 433 A.2dIrwin N.H.
811,809, 610, (1980).Carnaby, 612423 A.2d120 N.H.see Rabe v.

aplaintiff onjury testimony the was arrestedheard thatThe
hours,placed jail and that thein cell for severalpublic and astreet

by newspaper and radio. Westory carried the localof his arrest was
show that theopinion his was sufficient toof the that evidenceare

embarrassment, humiliation,distress,plaintiff suffered emotional
damages.damage pecuniaryreputation, in toto his additionand

sayAccordingly, of that no reasonablewe cannot as a matter law
asperson could have arrived at this verdict amended.

Affirmed, plaintiffunless
days moveswithin 30 for

a new trial.

All concurred.


