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upon personal of665, dependent the element(1943) (“usesA.2d 674
transfer, paymentproperty in itselement of theuser are not anthe

keynote value”).ofwhich is thefor
straightforward:argument Theisresponse to the defendant’sOur

source,lake, whatever be theiragainst on theactivitiesrestrictions
Unquestionably,subject property itself.on thenot restrictionsare

a sale to takethe value of the land werewould affectthe restrictions
anyof“[tjhere was no evidencefound thatplace, and the master

swimminghaving closed tosupply which once beensourcewater
little, any, prospectif of Lakeisto said use. Therewas rededicated

swimmingbeing in the near future.” On theopen toMassabesic
citymay if were tofinding, that even thewe concludebasis of this

primarythe lake as theproperty, not cease to useits it wouldsell
water, buyer subjectwould-be would takepotable and thesource of

restrictions.to said

inAccordingly, did not err con­we hold that the master
finding of the fullsidering of the lake in hisrestrictions on usethe

hold that the master’s valua­property. We alsotrue value of theand
bysupported the evidence.property wastion of the

Affirmed.
All concurred.
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Barbadoro,generalSmith, attorney assistantGregory H. {Paul
orally), for theattorney general, brief and State.on the

Boston, Massachusetts, Follender,Benjoya, of and Con-Denner &
Wacks, {Jeffrey Denner andnors of Nashua Mark G. Connors on&

brief, Leight orally), for the defendant.the and D. Collins

defendant, Andrews,Brock, appeals the denialF.The JamesJ.
wiretapsuppress obtained from a of hishis motions to evidenceof

subsequenttelephone search of his home and truck. Wehome and a
affirm.

possessionindicted for withdefendant was arrested andThe
drugsconspiracy into distribute controlledintent to distribute and

following1981), a ofchapter (Supp. searchviolation of RSA 318-B
22, search,January The which uncov-home and truck on 1982.his

ninety marijuana, in of ninepounds and cocaine excessered of
investigationounces, policeof a four-monthwas the culmination

trial,wiretap. Before the defendantuse of athat had included the
resulting wiretap and thesuppress from theto the evidencemoved

J.).by Superior {Bean,denied the Courtsearch. These motions were
guilty jurya trial.pleaded not and waived HeThe defendant then

agreed a determination ofcase to the trial court forto submit his
agreed of facts.guilt an statement Theor innocence on the basis of

guilty to not less than six-and-and sentenceddefendant was found
years Hampshireat the New Statenor more than fifteenone-half

rulings denyingHaving excepted trial court’s histo thePrison.
rulingsappealssuppress, defendant those to thismotions to the

court.

WiretapI. The

A. Probable Cause
argues wiretap sup-that the order was notThe defendant first

ported by probable supportinHe contends that the affidavitcause.
contained, extent,largeapplication wiretap aof the for a toState’s

determininganyand basis for the reliabil-stale information omitted
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ity credibilityof the and theinformation of some of the informants
mentioned in the affidavit.

argument followingThe defendant’s staleness derives from the
facts, presentedas accompanied applicationthein affidavit that the

1981,wiretap. Septemberfor the informant,In an unnamed who
time,had no criminal record and was not under arrest at the met

corporal Hampshirewith a of the New State Police. This informant
personal drugrelated three-yearobservations of transactions over a

period prior May Andrews,to 1980 between the defendant who had
previously transportingbeen drugconvicted for a controlled with

sell,intent to and an individual named Green. The informant stated
drug typicallythat the begintransactions telephonewould with a

inquirecall from Green to availabilityAndrews to about the of
marijuana and cocaine. Green would then travel to Andrews’ home.
The defendant would temporarilyleave his home and return in
approximately thirty quantity drugs requestedminutes with the of
by Green. The informant further telephonestated that the use of the

integral partwas an drugof Andrews’ illicit business. The inform-
marijuanaant had also observed Green sell byand was told Green

that Andrews primary supplier drugs.was Green’s of The inform-
ant also stated that “it” had had no contact with the defendant or

MayGreen since 1980.

wiretap application,Had the 13, 1982,Januarydated been
sought on alone,the basis of this information the defendant’s stale­

argumentness persuasive. However,would indeed be we cannot
agree with the defendant’s contention that no current information

providedwas whatsoever. twelve-pageThe byaffidavit submitted
corporalthe police investigationdescribed the subsequent Sep­to

1981, soughttember which to activitydetermine whether the de­
byscribed the presentlyinformant occurring.was investiga­This

tion (1) analysisincluded: an of the telephonedefendant’s toll
records for perioda nine-month January throughfrom September

analysis1981 and an of information derived from the court-author­
pen registerized use of separatea ten-dayfor three periods in

October, November, and December analyses1981—these revealed
numerous calls to numbers listed for Green and for individuals
residing Maine,in Hampshire, Massachusetts,New and who had
previous possession, sale,convictions for the possessionor with
intent to drugs;distribute (2)controlled surveillance which followed
the defendant over a course of two hundred miles from his home to

individuals,the residence of one of these with a brief stopinterim at
the residence of individuals;a second of (3)these and surveillance of
the defendant’s home which revealed that Green was there on sev-
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registered toin and that vehiclesNovember 1981eral occasions
inthere Octoberindividuals had been observedsome of the other

7,recently Januaryas as 1982.and 1981 andNovember
applicationargues wiretap failed tothat theThe defendant also

any show the informant’s credi-present circumstances which would
bility reliability The substance of theof “its” information.and the

impermissiblyargument the affidavit usesis thatdefendant’s
credibility reliabilityinformant, is unsubstan-andwhoseanother

credibilitytiated, the first informant and the relia-the ofto bolster
by Specifically,provided that informant.bility informationof the

two,by con-informant numberrefers to a statementthe defendant
affidavit, that informant was undermade while secondtained in the

cocaine,marijuana waspossession and that Greenfor ofarrest
drugs. independent state-two’s source of Thisinformant number

by informantinformant number two did corroboratement made
maydrugdescription as a dealer and thusone’s of Greennumber

veracitycrediting the of informant numberprovide some basis for
856, 1978)(5thHyde, F.2d 862-63 Cir.v. 574one. See United States

mayreliability inferred from(the informants beof confidential
supplied byreinforcingmutually and corroborative information

reliabilityinformants, though of the individ-independent even the
Gilson, 230,established); see also v. 116 N.H.is not Stateual sources

689,233, (1976).A.2d 691356

rely solely onsignificantly, the affidavit does notMore
informers, assuming arguendo that theevenstatements of other

credibilityreliability other informers is unsubstan­of theseand
signifi­always been aIndependent police corroboration hastiated.

probabledetermining of cause. See Illi­in the existencecant factor
Texas,Gates, 2317, (1983); Aguilar 378v. U.S.nois S. Ct. 2334v. 103

only108, that reliable information(1964) (affidavit related109 n.1
person; and results of aif the factsreceived from crediblehad been

attention,magistrate’sbrought anpolice had been tosurveillance
presented); State v. Man­“entirely beendifferent case” would have

634, 637-38, 794, (1974).dravelis, A.2d 796114 N.H. 325

bar, registertelephone pentoll andIn the case at the
surveillance,records, corroborated the contactplus policethe
Green, personincontact that was bothdefendant andbetween the

pro­telephone. of some informationthe The corroborationand via
assessingweightby in that informant’sinformant deservesvided an

reliability provided. State v.credibility of the informationand the
655,303, 307, (1976).Thorp, A.2d 659116 N.H. 358

only contact wasinvestigation not that thispolice revealedThe
current, frequent with severalhad contactbut also that Andrews
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having prior drughadother individuals who been identified as con-
argues information, relatingvictions. The defendant that this to

activity 1980,May personalafter when the observations of the
ceased, proves only engagedinformant had that the haddefendant

activity,in innocent supportand innocuous which insufficientis to
probable wiretap disagree.time application.cause at the of the We
Seemingly provide showinginnocent behavior can for athe basis of
probable Gates,cause. Illinois v. 103 S. Ct. at 2335 n.13.

investigationbyMoreover, activity policethethe revealed
innocent, suggested by theconclusively asbeso deemedcannot

trainingknowledge, experience andGiven the affiant’sdefendant.
trafficking, in theillegal drug was outlinedwhichin the detection of

activityaffidavit, person the uncov­conclude thata couldreasonable
investigation part pattern of aby police of a currentthe wasered

drug business, involving telephonecontinuing the as aillicitand
druglargercontacting of distribution.of others in networkmeans a

J.,(White, concurring). of trainedid. at The observations2348See
ability interpret athem are relevant topolice officers and their to

103,Maxfield, 121probable v. N.H.determination of cause. State
Cortez,106, 12, (1981); see also v. 449 U.S.427 A.2d 14 United States

411, (1981).419

conclusion, passagewe the of time is but oneIn note that
determining probablein the existence of cause. State v. Mar­factor

cotte, 248, 278, Although245, “proba­(1983).459 280123 N.H. A.2d
springing specific passagewithcause from facts diminishes theble

Moreau, 764,time,” 303, 307, 306 A.2dof State v. 113 N.H. 767
presentedmay in the to(1973), other current facts be affidavit

activitycontinuingprobablethe occurrence of criminalestablish
sustaining characterized asinformation would otherwise bethat

adjudication guiltid. cause is not an of and doesstale. See Probable
activity. Thorp,require finding v.not conclusive of criminal Statea

306-07, requirescause116 N.H. at 358 A.2d at 658-59. “[P]robable
only probability activity,or chance of criminal not ana substantial

Gates,showing activity.”such Illinois v. 103 S. Ct. at 2335actual of
306-07,n.13; Thorp,see 116 at A.2d at AState v. N.H. 358 658-59.

magis­person position issuingprudent in the of thereasonable and
the the that an offense wastrate could believe on basis of affidavit

during periodbeing by telephonemeans the sub­committed of that
any allegation ofsequent Septemberto refute staleness.1981 so as to

by thefurther that information disclosed informantWe conclude the
issuing magistratesufficiently providewas corroborated so as to the

crediting reliability thewith a basis for informant and the ofthe
wiretap aapplication,that the when considered asinformation and
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whole, probable Maxfield,established v. 121cause. See State N.H. at
106, 14; 307-08,Thorp,A.2d at v. at at427 State 116 N.H. 358 A.2d

Mandravelis,659; 637-38, 796;v.State 114 N.H. at 325 A.2d at State
Lee, 313, 317-18, 827, (1973).v. 113 N.H. 307 A.2d 830

Statutory Requirements ChapterB. The RSA 570-Aof
chapter Hampshire’s wiretap regulat-RSA is570-A New statute

ing wiretapping eavesdroppingthe use of and electronic devices for
Lee, 315-16,purposes.law enforcement State v. 113 N.H. at 307

570-A:9, pertinent part:A.2d at 828-29. in “EveryRSA V states
[authorizing approving interceptionorder or the of a wire or oral

provisionand extension thereof shall contain a thatcommunication]
intercept waythe authorization to . . . shall be conducted in such a
interceptionas to minimize the of communications not otherwise

subject interception chapterto under this . . . .” The defendant con-
tends that both the court order anditself the manner in which the

statutory requirementorder was thisexecuted violated of minimiza-
tion.

argues policeThe defendant first that the State knew the
to,parties of, alleged conspiracy priorand the extent the to the

application wiretap, presentedfor the and that this information was
issuing magistrate. Therefore, defendant,accordingto the to the the

judge, order, interceptionin his should have restricted the to incom­
ing outgoing specific already throughand calls of numbers obtained

pen register. requiredthe use of the Such a restriction was not in
Although applicationthis case. we have concluded that the for the

wiretap sufficiently probableestablished cause to believe that
network,part drug appli­Andrews was of an illicit distribution the

supports police investigation,cation also the conclusion that the con­
trary assertion,to the defendant’s had not established the bounda­

encompassed any boundaryries of this network and had not within
was,goal wiretapall of the network’s members. The of the as stated

affidavit,corporal’s conspir­in the the“to delineate contours of the
acy yetbetween Andrews and others known and unknown.” In the

case, interception partic­context of this the to restrict thefailure to
improper.ular numbers was not

officers,argues executingAndrews also that the in the
wiretap, properly interception.failed to minimize the ofOut 207

days, “minimized,”interceptedcalls that were over nine calls were3
incriminating, non-pertinent.58 calls were and were145 calls We

previously properhave concluded that the test for minimization is
“reasonableness under the facts and circumstances of each case.”

Moccia, 169, 172, 44, (1979);State v. 119 N.H. A.2d see also400 46
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States, 128, (1978). and cir-140 The factsScott v. United 436 U.S.
very in v.present those Statecumstances of the case are similar to

investigat-Moccia, presentpolicein the in the case wereMoccia. As
ing large-scale drugapparently conspiracy members usedwhosean

identifylanguage, made it tocode the terms of which difficult
legiti-immediately inquiries Andrews’those calls that were into

Thus, forinterests dealer. it was difficultmate business as a lobster
develop pattern clearlythe to a of innocent calls that wouldofficers

States, 141-42;require atminimization. See v. United 436 U.S.Scott
Moccia, 172, addition,119 A.2d In theState v. N.H. at 400 at 47.

bar, relativelywiretap, atin the case was of a short duration —nine
days develop.period patternwas for too for such tobrief a a—and

Moccia, 172, atState v. 119 N.H. 400 A.2d We hold that theat 47.
minimization was under thereasonable standards enunciated in
State v. Moccia.

argues wiretapapplication failed toAndrews next that the for the
investigative procedures tried andshow that “normal have been

unlikelyreasonably ifappear to be to succeed tried orhave failed or
570-A:9, argumentdangerous.” III(c). isThis withoutto be too RSA

applicationin the four-support of the describesmerit. The affidavit
investigation, involving registers, telephonepen tollpolicemonth

although establishingsurveillance, which, probableanalysis, and
order,wiretapof a could not establish the amountcause for issuance

necessary conclusivelyto the criminal cul-of evidence demonstrate
drugpability conspiracy.of the members of the

surveillance ofthat continuedThe affidavit also asserts
by neighborslikely anddetected Andrews’was to beAndrews’ home

that, acquainted ofwell with several hisbecause the defendant was
investigation likely compromised.neighbors, more than bethe could

difficulty attempting infil­Further, points in toout thethe affidavit
key had no contact withconspiracy. informant hadtrate the The

time,May Subsequent to that Andrews hadsince 1980.Andrews
telephone Itunpublisheda number. wouldand received newmoved

informant, legitimatehavingsuspicious for no accessthishave been
dealingsnumber, drugto Andrews to discussto the new contact

long legitimate contact withpassage of Without aafter so a time.
policeconspirators, introduction of under­the successful a Statethe

unlikely.agent group We that the re­the was concludecover to
570-A:9,quirements III(c) v. Row­of were satisfied. See StateRSA

41, 44, 737,man, (1976).116 352 A.2d 739N.H.

the andII. Residence TruckThe Search Defendant’sof
arguesfirstThe defendant thethat evidence obtained as a result

22, 1982,Januaryof sup-the of his homesearch and truck must be
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pressed supportbecause the affidavit in of the search warrant
application relied on information illegalobtained from wiretap.an

argument lightThis is moot in of our wiretapconclusion that the
authorization was valid.

Aside poisonous argument,from his “fruit of the tree” Wongsee
States,v.Sun United (1963),371 U.S. 471 the defendant also con-

tends that supportthe affidavit in applicationof the search warrant
merely conclusorycontained allegationsthe affiant’s statingwithout

any underlying facts, provide magistrateand thus failed to the with
determininga basis for probablethe existence of cause. The affida-

ongoing investigationvit describes the Andrews,of the defendant
including wiretap.the surveillance describingand the In the results

wiretap, states,of the part:the affidavit in

telephone“The contents of largethese calls indicate a
conspiracy sell, possess,scale to and distribute controlled

drugs marijuana cocaine,such as and between James F.
Andrews, Andrews, McCloy, Clark,Terri James Gordon

West, Douglas Sartwell, LNU,Tim yetDave and others
unknown.”

intercepted telephoneBecause the calls never mentioned controlled
directly, suggestssubstances the defendant that the affiant was

required report interpretationto that the statement was his of the
telephone excerpts interceptedcalls and to include actual of the

magistratecalls so that the could determine for himself whether the
calls, fact, drug conspiracy.in indicated an illicit

Although argumentthe support,defendant’s is not without some
Moccia, 174, 47-48,see v.State 119 N.H. at 400 A.2d at we conclude

issuing magistrate, us,that the in the case before had a sufficient
uponfactual probablebasis which to determine cause. The affiant’s

allegation alleged participants referringthat drugsthe were to was
by 22,day, January 1982,corroborated the seizure earlier on that of

approximately pounds marijuanafifteen hundred of from the truck
McCloy, suspectedof co-conspirator.James a This seizure occurred

interceptedafter and as a result of an communication between
which, affiant,McCloy McCloyAndrews and to the indicated that

go pick up approximatelywould to Massachusetts to one thousand
pounds marijuanaof and return to his residence in Maine to store

marijuana. McCloyand distribute the was followed to Massachu-
stoppedsetts and Hampshire.was when he re-entered New His

truck was searched approximatelyand was found to contain fifteen
pounds marijuana.hundred of
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information, regarding telephonetheAll of this calls
McCloy’s truck,McCloyand and the search ofbetween Andrews

magistrate. pro­was in the affidavit before the This information
interpretation telephonefor the affiant’s of thevided corroboration

McCloyadequately documented the link between andcalls and
probableAndrews. We conclude that the affidavit demonstrated

support the of the searchcause to issuance warrant.

Affirmed.
Souter, J., sit;did not othersthe concurred.
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