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information, regarding telephonetheAll of this calls
McCloy’s truck,McCloyand and the search ofbetween Andrews

magistrate. pro­was in the affidavit before the This information
interpretation telephonefor the affiant’s of thevided corroboration

McCloyadequately documented the link between andcalls and
probableAndrews. We conclude that the affidavit demonstrated

support the of the searchcause to issuance warrant.

Affirmed.
Souter, J., sit;did not othersthe concurred.
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Smith,Gregory attorney general Plourde,H. David assistant{T.
attorney general, orally),on the brief and for the State.

Green, defender, Concord,appellate byS.Joanne assistant of brief
orally,and for the defendant.

DOUGLAS, appeals burglary,J. The defendant his convictions for
635:1, mischief, arguesRSA and criminal RSA 634:2. He that his

burglaryconvictions both for and for criminal mischief contravened
prohibition 635:1, arguesthe infound RSA HeIV. also that his

right to appeared jurya fair trial was violated when he at the selec-
prison clothing. follow,intion identifiable For the reasons which we

affirm.
defendant, Robidoux,BenjaminThe burglarywas indicted for

theft, felony,with intent to commit a class A and for criminal
mischief, felony. trial,a class B Before the defendant moved to dis-

mischief, arguingmiss the forindictment criminal that it was
by IV,635:1, preventsbarred beingRSA which an accused from

burglary underlyingconvicted both for and for the crime to be
illegal entry.committed after Superior (Johnson,the The J.)Court
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ofmotion, subject exception. At the close the State’stothedenied
for crim-case, again the indictmentmoved to dismissdefendantthe

motion,thisground. deniedThe court alsothe sameinal mischief on
jury defendantexception. found thenoting Thethe defendant’s

mischief, a class Bfelony,burglary, criminalguilty a class B andof
half tothree-and-onetwo consecutivefelony. sentenced toHe was

year prison terms.seven
25,following Aprilfacts. Ontheevidence at trial establishedThe

approached of Mitchell1983, the homeTrooper Kevin HamiltonState
Thornton, drawn toHampshire. attention wasHisin NewRudnick

Uponhouse.power on side of therapidly spinning meter thethe
gouge the rear slid-marks on the frame ofinspection, discoveredhe

entering theing glass inside the house. Beforedoor and a metal bar
house, ransacked and numerousit “wasobserved thatHamilton

disturbed, inside thethings otherwise wreckedbroken andwere
of the house revealed thatof thehome.” An examination remainder

shambles,in ransacked“everything was broken andin the house
destroyed.”[or]

position.“on”Every light theswitch had been turned toelectric
highestheating theturned tounits had beenAll the electrical

anddegree off. The bedroomscontrol knobs brokenand the
extensively damaged. Food had been strewnbeenbathrooms had

inthroughout splatterings were found severalthe house. Blood
pieces glassof and mirrors. An insuranceand on shatteredrooms

damage of theadjuster to the contentstestified at trial that the
$12,500.house alone would amount to at least

Aprilinmet with the Police late andMitchell Rudnick State
pairof his that a ofinventoried the contents home. He determined

missing.hiking jacketand a were Hefiber-soled boots “CB” brand
sweater,knife,police pair of ainformed the that a a a sneakers and

house, anybelongcap, in his did not to member ofwhich were found
family.his

Fingerprints in determined tofound the Rudnick house were
testimonyprint from Certain at trialmatch a taken the defendant.

in fromto the items found and taken the Rud-linked the defendant
evidence,house. the basis of this and other the defendantnick On

burglary appealswas convicted of and criminal mischief. He both
convictions.

argues forThe defendant first that his conviction criminal
635:1,must RSA IV.mischief be reversed because it violates

buildingguilty burglary . .personA “if enters a . withis of he
635:1, IV ofpurpose I. Subsectionto commit a crime therein.” RSA

however,states, mayburglary personthat not bethe statute “[a]
burglary which itfor the offense was hisconvicted both for and
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burglarious entrypurpose . . the addi-to commit after the . unless
635:1,felony.”a A RSA IV.tional offense constitutes class

case, burglaryIn the instant the defendant was convicted both for
theft, felony,Bwith intent to commit and for a class criminal

mischief. We must determine whether his conviction for criminal
635:1, specifically,mischief More we must decideviolated RSA IV.

635:1, burglaryawhether RSA IV bars conviction both for and for
offense, felony,each other than a A the accused intended toclass

burglarious entry.thecommit at the time of
argues 635:1,meaningThe defendant of IV is clear:that the RSA

burglarious entryan offense intended at the time of the con-Unless
felony, mayastitutes class A the accused not be convicted both for

burglary Consequently,and for that offense. defendantthe contends
burglaryanthat in order for the State to convict accused both for

felony,anyand for offense that does not constitute a class A it must
prove presentintent that offensethat the to commit was not at the

entry.burglarioustime of the
argueshand, 635:1,On the other thatthe State RSA IV does not

burglarybar the defendant’s conviction both for anand for offense
purpose entrywhich it was athis to commit the time of the when

“target” specifiedthat not burglaryoffense is the offense in the
words,indictment. In other merelythe State reads subsection IV as

precluding burglarya conviction for both theand intended offense
indictment,specified burglaryin the in this case theft.

635:1,We have not had occasion to construe past.RSA IV in the
note, however,We that the Commission for the Revision of the Crim-
Laws, byinal chapterestablished (Supp.RSA 1967),451 stated that

burglarythe statute was derived from the Model Penal Code section
Report221.1. See of Commission to Recommend Codification of
Laws, (1969). Accordingly,Criminal commentary56 the to section

221.1 of the Model Penal helpfulCode is to a resolution of the issue
presented. Prods., Inc., 20,See v. 23,Corson Brown 119 N.H. 397

640, (1979).A.2d 642
commentaryThe 221.1(3),to section 221.1 thatstates section the

635:1, derived,subsection from “precludeswhich RSA IV was
penalties burglarycumulation objectof for and its inoffense all cir-

except objectcumstances felonywhere the isoffense itself a of the ...
degree.”first 221.1,Model Penal Code and Commentaries at 83§

(1980) (emphasis added). designate “objectThe drafters did not the
necessarily being specifiedoffense” as burglarythe offense in the
Thus, appear,indictment. it glance, onlywould at first that the time
maya burglary anydefendant be convicted of and intended offense

is felony.when that offense constitutes a class A A more careful
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underlying (3),purposeof of subsectionreview the the inclusion
however, a different conclusion.leads to

burglary as anthe Model Penal Code viewedThe drafters of
is,crime, preparationform ofattempt to that acommit some other

burglary(3) of thean offense. Id. at 62-63. Subsectionto commit
in which bur­to delineate circumstancesprovision was included the

glary in manner as other inchoatewould be treated the same
In the of the drafters:offenses. words

preclu-generalis a1.07(l)(b) of the Model Code“Section
prepa-ofof for offense and a formsion conviction both an

burglaryto offense. Since is defined asration commit that
crime,entry itpurpose commit couldwith to aunlawful

argued, (3), noabsence that cumu-be in the of Subsection
objectburglaryof for and its offenselation sentences

major objectivepermitted. (3)would be One of Subsection
clarify point it cumula-is to this and thus make clear that

specifiedpermitted in the cases.”tion is

commentaryby examiningOnly the to sectionId. at 83 n.80.
1.07(l)(b), of When Conduct Constitutesentitled Method Prosecutor

Offense, (ProposedThan Offi-More One Model Penal Code 1.07§
1962),cial are we able to determine the circumstances inDraft

multiplewhich the drafters intended the limitation on convictions to
apply.

Code, using the crime ofdrafters of the Model PenalThe
provision precludingconspiracy of theto the limitationsarticulate

1.08(l)(b)convictions, (formerly in the1.07(l)(b)multiple section §
solelyprovisiondraft), clearly is confined tostate that thetentative

object prepara­only of theoffense is thein which onethe situation
5,(Tent. Draft1.08(l)(b), 32 No.Code attion. Model Penal §

1956).
oftenconspiracy, which isthe view that sinceThe drafters took

offense, punishable theis to samemerely preparation to commit an
adequatelyisoffense,completed the conductdegree unlawfulas the

conspiracy. isthere moreupon for Whenconvictionwith thedealt
however, involves addi-objective, criminal conductthethan one

one conviction.with thedangers not be addressedthat wouldtional
conspiracy and com-“Therefore, may both a abe conviction ofthere

prosecu-conspiracy if thepursuant thattopleted offense committed
objective conspiracy was the commissionof thethat thetion shows

Id.additional offenses.”of
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regardpositionThat this is also the of the drafters in to other
preparation closingforms of to commit a crime is evident in the

commentaryparagraph provision:of the to the

position regard conspiracy proposedtaken with“The to is
anyinalso the case of other conduct iswhich made crimi-

only preparationnal because it is a form of to commit
preparatoryanother crime. ifOf course the conduct has

objectives, conspiracyother or further criminal here as in
inapplicable.”the limitation is

Id. at 33.

Given the rationale of the drafters of the Model Penal
Code, IV,635:1,we conclude that RSA abars conviction for an

objectiveintended whenoffense that offense is the sole of the bur­
glary. however,objective, 635:1,there is oneWhen more than RSA
IV, operate precludewill specifiedto a forconviction the offense in

burglarythe indictment but will not abar conviction for additional
burglarious Therefore,entry.offenses intended at the time theof so

provedfar as the State the inthat defendant the instant case
intended to commit both theft and criminal mischief at the time of

burglarious entry,his his conviction for criminal mischief did not
635:1, course,violate attemptedRSA IV. Of had the State to indict

theft,the precludeddefendant for the offense of it would have been
doing 635:1,byfrom so RSA IV.

arguesThe defendant next that the trial court inerred refus­
ing grantto a appeared jurymistrial when the defendant thebefore

clothing.prison Althoughin identifiable “compelthe State cannot
juryan accused to stand trial abefore while dressed in identifiable

,”prison clothing Williams, 501,. .. Estelle (1976),v. 425 U.S. 512
particular proscribed compelling defendant, against“the evil is a his

will, jail (emphasis added).to inbe tried attire.” atId. 507
transcript appearedThe thatreveals the instant defendant at the

jury judge,in characterizingselection a fishnet tee trialshirt. The
prejudicial,the asshirt unfit and ordered that the defendant be

provided givenwith a suitable shirt. The defendant was a short-
objectedsleeved shirt to which he because it did not acover tattoo on

given jackethis forearm. He was then a to wear over the shirt that
jacket objected bywould have covered the tattoo. The was to the

ill-fitting. regard jacket,defendant because it Inwas to the the trial
judge perfect outrageousstated that while not “a ..fit. it was not an
fit either.”

long-sleeved givenA shirt was then to the defendant that had the
“jail” printed jacketword on back inthe one inch letters. Both a and
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“jail,” offeredweresweatshirt, wordcovered thethat would havea
judge thendefendant, The trialwear either.he refused tobutto the
wantfed],”any defendant]corrective statement“make [theoffered to

“insisting and he cannotonnoting was [the shirt]that the defendant
his wardrobe. Weby own decision onhisdeprive of a trialhimself

adequatewardrobe, anadequate has refusedheoffered himhave
wardrobe.”

us, say that the defendantwe cannotrecord beforeOn the
will,State, against tried in identifi­by his to becompelled thewas

contrary, appears the defendantclothing. it thatprison On theable
it, refusing anyshirt, otherononly but insistedto wear thenot chose

“jail” andclothing. cover the wordrefused offers toHe alsosuitable
Thus,resulting we con­his choice.any prejudice fromto correct

mistrial,grantrefusingjudge in to adid not errthat the trialclude
we both convictions.and affirm

Affirmed.
concurred.All
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