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questionwith the of whether theWe are therefore faced

greater rights againstplaintiff, mortgagee, the defendantshasas
conveysGenerally, mortgagemortgagor. a deed thethan would the

mortgagee mortgagor Flynnhad. See v.title to the as thesame
628,Ass’n, 84, 85,118 382 A.2d 628Nashua Fed. &Loan N.H.Sav.

property(1982). ofuntil the items become the the mort­Unless and
mortgageegagor, by pre-existingaccession, acontract or the under

mortgage Flint,v.has no claims on these items. See Cochran 57
mortgagor(1877).514, In this case the never became theN.H. 543

buy pursuantdisputed items;of the Porter did not the itemsowner
agreement. boughtpurchase Rather, the defendantsto the and sale

expense.them at their ownthe items and installed
relyAdditionally, plaintiff presence ofthe did not on the the items

taking mortgages. supraHorne, 246-47,v. atwhen the See Tibbetts
Emery, (when mortgagesupra147-48; at23 A. at Haven v. 69-70 is

affixing property,the of chattel to the notice to theexecuted after
determiningmortgagee plays in the of thea role classification chat-

tel); Benjamin Corp. supra.seealso Co.v. FranklinWO
superior findingcourt correct inWe hold that the was that

belongingdispute personaltythe items in were to the defendants if
realtyremoved from the without material dam­the items could be

age premises.to the

Affirmed.
All concurred.
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Smith,Gregory attorney generalH. (Betsy Westgate,S. assistant
attorney general, on orally),the brief and for the State.

P.A.,Orr & Reno (Charlesof Concord LeahyF. and David W.
brief,Marshall on the Leahyand Mr. orally), plaintiffs.for the

Batchelder, interlocutoryJ. This Superiortransfer from the
(Flynn, J.) pursuantCourt Supremeto presentsCourt Rule 9 the

following question:

proceeds“Are the net dispositionfrom bythe an individ-
agriculturalual of development rightsland to the State of

Hampshire pursuantNew Chapterto RSA 36-D taxable
pursuant to the Act,Business Profits ChapterTax RSA
77-A?”

follow,For the reasons which we questionanswer the nega-in the
tive.

The questiontransferred petitionarises from a declaratoryfor
judgment superiorfiled in the by eight-court Steven N. Jacobs and

againsteen other individuals the commissioner of revenue adminis-
plaintiffs,tration. The simpleowners in Hampshirefee of New real

estate, conveyed agricultural development rightsland to the ofState
Hampshire pursuantNew chapterto RSA (Supp. 1983) during36-D

1981 11, 1982,and 1982. On majorityNovember plaintiffsthe of the
defendant,filed with pursuantthe 541-A:2, petitionto RSA a for

declaratory ruling, seeking rulinga that profitstaxable business
proceedsdid not include agriculturalfrom the sale of develop-land
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chapter (Supp.rights pursuantconsummated to RSA 36-Dment
7, 1983, ruling,February1983). defendant issued his declar-theOn

ing chapterproceeds were in fact taxable under RSA 77-that such
23, 1983, againstFebruary the defendant assessed such taxesA. On

rights 1981,agricultural development inplaintiffs landthe who sold
15,April petitiontogether from The for declara-with interest 1982.

9, 1983,tory judgment superiorin on March andwas filed the court
this transfer followed.

chapter inpurpose of as set forth theThe declaration of RSA 36-D
chapter provides:preamble to the

recognize[chapter] impor-purpose of this is to the“The
agricul-preserving limited land suitable fortance of the

safeguardproduction, public and wel-to the healthtural
by encouraging the maximum use of food and fiberfare

agriculturallyproducing capabilities of the state’s suited
agriculturalprotection of land fac-land and to ensure the

ing non-agriculturalto uses.”conversion
1979, Recognizing partiallythe need to stem the lava-Laws 301:1.

asphalt, shopping and on thelike flow of malls subdivisions State’s
land, legislatureagricultural appropriatedproductive the the

pro-stepof three million dollars as a smallmodest sum first toward
diminishing Appealtecting quantity of arable land. Seeour of

MacEachran, 1070, 1072, 302, (1981).A.2d121 N.H. 438 303
Hampshire Business Profits Tax Act is a revenue-rais-The New

profits.ing preciselywhich taxes defined business See RSAmeasure
includes, “gross(Supp. 1983). in its definition ofThe act77-A:l to :4

income,” “gross proceeds of assetsrealized from the salebusiness
addition,77-A:l, (Supp. 1983).VI Inused in trade or business.” RSA

77-A:l, gross profits111(d)(Supp. 1983) provides that businessRSA
“gains inthe sale of assets held for use businessshall include from

activity income taxas shown the business’ federal return].”[in
engagedappropriate inplaintiffs were at the timesEleven of the

remaining eight plaintiffs,farming, in theof and thethe business
style agistors, respective persons or enti-interests toof leased their

engaged operations.actively inties farm
question upon asraised in this transfer turns a determinationThe

development rights inagricultural are “assets usedto whether land
77-A:l, (Supp. 1983).VItrade or business.” RSA

arguing development rightsIn that are assets used in a trade
business,or heavilythe interpretationsdefendant relies on of the

(IRC). Commissioner,federal E.g.,Internal Revenue Code Watson v.
544, J.,(1953) (Minton, dissenting). analysis345 U.S. 553 anSuch is
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question.persuasive The IRCon the facts of this transferrednot
tax,comprehensive the decisions underprovides income andfor a

determining ques-inimportant in the incomewhetherthe code are
gain.ordinary capitalas decisionsis as income or Suchtion taxable

Hampshirehelpful interpreting Business Profitsnot in the Neware
scrutinywhether the funds underTax Act in an effort to determine

profit subjectincome or to taxation.are business

agricultural rightsdevelopment arehold land notWe that
rightsin were in factassets held for use business activities. If such

activity, dispositionfor in their sale orassets held use business
destroy underlying activity.would diminish or the business With

byrespect plaintiffs,to the the converse is true inasmuch as the sale
development rights, integrity preservedofof the the their land is for
agriculturalfuture use.

Remanded.

All concurred.
Rehearing: opinionAfter the above was filed onOn Motion for

3, 1984,July rehearing.the State moved for
Smith,Gregory attorney general, Ludtice,H. and Leslie assistantJ.

attorney general, for the motion.
Reno, Marshall, opposed.Orr and David W.&

Batchelder, argues that,J. The State in its motion in some
opinion, gain agri-instances not addressed in our a from the sale of

rightsdevelopment pursuant chaptercultural land to RSA 36-D
(Supp. 1983) may gainconstitute a from the sale of assets held for

taxpayer’s activityuse in the business and therefore be taxable
77-A:l, posits,(Supp. 1983). specificallyunder RSA VI The State as

instance, actively prop-where asuch an one business which leases
rightserty non-agricultural developmentfor uses to sell itsdecides

property. anyof The has not asserted that of theto some its State
category,present hypotheticalplaintiffs in the case into its andfall

superiorthe court’s statement of facts would seem to indicate other-
wise.

if, contends,argues lessors ofThe State further that as it some
rights, be,developmentland could be taxed on the sale of all must

including plaintiffs agistors.the herein who are
disagree pointWe with the on this latter and reaffirm ourState

decision,Nothing however,plaintiffs. pre-indecision as to the our
inquiring underlying activityvents the State from into the business

rightsdevelopment is inof the seller of to see whether that seller the
leasing non-agricultural seller,purposes.business of land for Such a
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subject chapter 77-A,who is otherwise to disposingRSA would be of
partan asset used as of its overall business activities.

holding, therefore, agriculturalOur “that developmentland
rights are not assets held for use in business activities” must be
qualified possibilityto reflect the in future cases that a seller’s
underlying activity rightsbusiness could make the sale of such tax­

chapterable under RSA 77-A.

rehearing grantedMotion infor
part part.and denied in

All concurred.
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