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OpinionMemorandum

custody case has cometime this interstate childThis is the second
Bandler, 368,v. 461 A.2dcourt. Mattleman 123 N.H.before the See

decision, that Master(1983). prior concluded theIn our we561
assertingEsq.) superior erred inGray, and the court(.Douglas R.

request denyinginupon plaintiff,the sum-jurisdiction, of andthe
Further,Maryland custodymary decree. weof aenforcement

custodygranting temporary to thethe trial court’s ordervacated
superior “for thecase the courtplaintiff and remanded the to

necessaryof travelpurpose of determination and assessmentlimited
fees, againstincluding attorney’s plaintiff,expenses, theotherand

375,458-A.T5, 1979).” A.2d(Supp. Id. at 461 atpursuant to RSA II
565.

remand,Upon to “determine and assess”the same master failed
against plaintiff,attorney’s expenses and the defendantfees and the

appeals.
onlyDisposition appeal requires wepresentof that addressthe

requiredopinion thelanguage of our earlierof whether thethe issue
expensesattorney’s tofees andsuperior court to award reasonable

clearly requiredopinionthat our earlierdefendant. We believethe
that.

having argument thatplaintiff at oralfor the concededCounsel
superiorattorney’s expenses submitted to theandof feesthe amount

reasonable, plaintiffthat theby is it is orderedthe defendantcourt
attorney’s fees in the amount ofdefendant forshall reimburse the

expenses.$8,777.00 for inand $623.60

Reversed.
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orally, probyRoger Easton, Canaan, brief se.of andL.
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Holmes, Concord, by orally,Michael of brief and as ConsumerL.
Advocate.

McCool, byGary Rumney, orally, probrief andof se.
Hall, Morse, Anderson,Gallagher (Maylandof H.& Concord

Morse, Jr., brief, orally), Hamp-on the and Morse forThomas New
Cooperative,shire Electric Inc.
Smith, attorney general, Smukler,Gregory Larry gen-H. and M.

counsel, Mohl,public (Bruceeral utilities commission E. assistant
attorney general, brief,theand Mr. Smukler on and Mr. Mohl
orally), Hampshirefor the PublicNew Utilities Commission.

Cohen,Douglas Boston,Foy andI. Armond M. of Massachusetts
brief,(Mr. Foy Foy orally),theand Mr. Cohen on and Mr. for the

England,Conservation Law Foundation of New Inc.
Soden,Sulloway, (by Gross),ofHollis & Concord Martin L. filed a

Company Hamp-memorandum on behalf of Service ofPublic New
shire, as amicus curiae.

Douglas, appeal publicJ. This is an from the utilities commis-
approval financing request necessarysion’s of byanother made the

rapidly increasing uncertainty surroundingcosts and the Seabrook
generating projectnuclear (Seabrook). clarifyWe are asked to the

scope financing proceedings pursuantof to chapterRSA 369.
18, 1983, HampshireOn November Cooperative,the New Electric

(Co-op), 369:1,Inc. in petitionedaccordance with RSA publicthe
authority(PUC)utilities for $111,000,000commission to borrow

from the (REA)Rural Electrification Administration “to itenable
to continue to finance its interest in Seabrook Units I and[2.17391%]

hearing petitionII.” A on the before the PUC was scheduled for
January 12, 1984, 369:4,pursuant to RSA and intervenor status was
granted appellants Roger Easton, Garyto McCool and Consumer
Advocate Michael W. Holmes.

January 12, 1984, hearing,At the grantedthe PUC Holmes’
postpone. subsequent hearing 8,motion to a February 1984,At on

grantedthe commission the Conservation Law Foundation’s motion
argumentsto scopeintervene and heard on the of financing pro-the

ceedings. apparentWhen it proceedingsbecame that the could not
go properforward until the scope,PUC ruled on their the commis-

suspended hearingsion partiesthe and directed the to file written
proceedingsscopememoranda on the of the chapterunder RSA 369.

hearingA February 16,further was scheduled for 1984.
In order,accordance with the commission’s the intervenors

argued proceedings include, partthat the requiredmust as of the
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financing publicdetermination that the “be consistent with the
good,” 369:4, objectRSA. evidence of whether the of the desired
funding, is, Seabrook,Co-op’s participationthat the continued in is
“prudent.” significance inquiryThe intervenors stressed the of this
given costs,ballooning delays,Seabrook’s construction reduced

estimates,capacity growth,reduction in demand and the demon-
opportunities generationstrated for alternative and conservation—

changed dramaticallyall factors which had since the initialPUC’s
1981,approval, Co-op’s $75,750,000 participationin of the in Sea-

contrast, arguedCo-op, by proceedingbrook. The that the should be
examining proposed financinglimited to the amount of the and to

considering the fairness and reasonableness of the ofterms the
financing.

February 16, 1984, hearing,At its the PUC ruled that its under-
standing and,chapter specifically,of RSA more369 RSA 369:4 was

scope proceedingssuch that the of the thereunder is limited to the
questionnarrow proposed borrowingof whether the on the terms set

petition good.forth in publicthe is in the The commission then
proceed onlystated pointsthat it would on the that were material

proceeding;and namely,relevant to (1)the the amount of the financ-
ing (2)and the ofreasonableness its costs and terms.

Having scope proceedings,ruled on the of the the PUC took evi-
February 17,dence on 16 and February1984. In a decision dated

24, 1984, majoritya of Februarythe commission reiterated its 16
Appealconclusion and cited Public CompanyService Newof of

Hampshire, 1062,122 N.H. (1982)454 A.2d authority.435 as The
granted Co-op’scommission the motion to strike evidence submitted

by beingthe intervenors as “irrelevant and scopeoutside the of the
proceedings.”

question proposedThe commission then turned to the whether the
borrowing public good.on the terms set forth therein was in the The
majority ruling lookingby merely pro-issued its at the terms of the
posed borrowing. financing rate, being nearlyIt concluded that the

government borrowing rate,as low as the and the amount of the
proposed financing public good.were inreasonable and the The

approved Co-op’sauthority $111,000,000.commission thus the to borrow
noted, however,majority “veryThe that it was concerned about

upcoming respectwhat the cost estimates will mean with to the eco-
financingimpactnomics of both Seabrook and their onUnits the

plans participants” that, accordingly, “approvalof the and of the
financinginstant is not to be taken as the commission’s last word on

prudency Co-op’s participation.”the continued of the Seabrook
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Aeschliman, dissent, argued major-inCommissioner her that the
ity narrowly defining scope proceedingsin error inwas the of the in

changing completion uncertaintyview of andthe estimates the of
concluded, however,completion. givenUnit II’s thatShe even the

byscope proceedings, major-of thenarrowness the of as defined the
ity commission, satisfyCo-op requirementsof the the did thenot of
the law.

denied,rehearingThe intervenors’ motions for were and this
appeal parties scope financingfollowed. The ask us to the ofdefine
proceedings 369, and,pursuant consequently,chapterheld to RSA

proceedings.to determine the role of the inPUC these
begin analysis by noting appealWe our that this now involves the

authority $54,000,000Co-opof the borrowto to finance its interest in
15, 1984,By grantedSeabrook. order dated thisJune court the

remand,Co-op’s $57,000,000respectand toPUC’s motions with to a
issue,portion financing Co-opof the at which amount the now

acquisition ownershipwishes to devote to the of an interest in the
projects. respectYankee to wereThe motions remand denied with to

remaining $54,000,000 portion financingthe of inthe issue.
chapter provides, pertinent part:inRSA 369

proposed of“The issue and sale securities will be
byapproved the commission it findswhere that the same

public good. approvalis withconsistent the Such shall
pur-ofextend to the amount the issue authorized theand

pose purposes proceedsor whichto the securities or the
subjectapplied,are tothereof be and shall be to rea-such

maysonable terms and conditions as the commission find
necessary publicto be in the interest....

commission, hearing investigationThe suchafter or as
may proper,it deem proba-shall determine the actual or

and,incurred; judgmentble cost incurred or to be if in its
uponthe issue of proposedsuch securities the terms is

public good,consistent with the it shall authorize the
sufficient, pricetosame an amount at the fixed in accord-
applicable thereto,with provideance the laws to forfunds

defraying the cost soas determined.”
369:1,RSA :4.

This court statedhas that the PUC is withvested broad
statutory powers. Appeal Co., 536,Granite Elec.State 120 N.H.of
539, 121, (1980).421 A.2d 123 We primaryhave held that “the con­
cern ascertaining publicof the commission pur­in the interest for
poses capitalization protectionof consuming public.”is the of the
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Hampshire Co., 50,Petition the 57,New Gas & Electric 88 N.H.of
602, (1936). hand,184 A. 607 On the other it has never been the

position utilityof this completely rightcourt that a surrenders its to
manage merely byits own privateaffairs itsdevoting business to a
public Appealuse. Public CompanyService Hampshire,Newof of

1062, 1066-67,122 435,N.H. (1982).454 A.2d 437

support position, partyIn of its each thecites same three
cases,Hampshire providingNew cases. These rather than definitive

support position, attemptfor either to strike a balance between the
authority management’s prerogatives.commission’s and It is clear

although tip dependingthat the scales in favor of one or the other
upon specific case,the facts and issues of each the has a role inPUC
determining proposed financing good,a publicwhether is in the and

encompasses beyond merelythat role considerations the terms of the
proposed financing.

In HampshireState v. New Gas Electric Company,& 86 N.H.
16, (1932),163 A. 724 we held that the authoritycommission had no

financingunder its powers punishauthorization utilityto a for dis­
obeying 31,another law. Id. underscored,at 163 A. at 732. We how­
ever, giventhat “the powercommission is no other approvethan to

disapproveor request utility,the of the part,either in whole or in
depending solely upon judicialits determination the issueof factual”publicwhether or not goodthe promotedwill be thereby. 30,Id. atof

(emphasis163 A. at 731 added).

Similarly, Hampshirein Petition New Gas & Electricof
50,Company, (1936),88 N.H. 184 A. 602 while we held that the

“may directly upon utilitycommission not imposedetermine and the
devising,” 58,184 607,a financial ofstructure its own id. at A. at we

searching scrutinizingendorsed a role for the commission in com­
pany “may all,submissions. We approveheld that the commission

part sought,none or a of the securities in accordance with its find­
ings goodpublic requires.”of what the Id. We also stated that “[a]
prime permit capital exceed,test is not to the issue to at least so

public materially,much as to affect the interest the fair ofcost the
property reasonably requisite present and use. ...” Id. atfor future
55, (emphasis added).184 at 605A.

recently,More we construed the role of the PUC under the
financing provisions chapterof AppealRSA 369. Public Serviceof
Company Hampshire, 1062,New 122 N.H. (1982).454 A.2d 435 Inof

case, quoted languagethat we from Countyour decision in Grafton
LightElectric State,Company 539,& Power v. 77 N.H. 94 A. 193
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(1915), phrase “public good”a case in which we construed the within
meaning public substantiallythe of a utilities statute similar to RSA

chapter 369. There we stated:

equivalent“This is to a proposeddeclaration that the
law,byaction must be one not forbidden and that it must

thing reasonablybe a permittedto be under all the circum-
stances personthe case. If it is reasonable that a or aof
corporation libertyhave to take a certain course with his

property, public good.or its it is also for the It is the
government libertyessence of free that be not restricted

conversely:save for sound reason. Stated it is not for the
public good public unreasonablythat utilities be re-

action,liberty unreasonablystrained of of or denied the
rights corporations given corporationsas which are to not
engaged publicin the service.”
540, (emphasis added).Id. at at94 A. 194

AppealIn Company HampshirePublic Service Newof of
supra, PUC, law,we held that misinterpretedthe as a matter of the
scope authority public good prohibitedof its to define the when it

expenditure capitalthe of received in a routine stock issuance on the
construction of Seabrook II. wasUnit Our conclusion based on the
fact that the determinationPUC’s contravened Public Service Com­
pany Hampshire’s right”of New “vested to construct Unit II.
Although imposedwe held that the restrictions the inPUC that case

unreasonable,were we thatstated is neverthelessPUC still“[t]he
anyfree financingsto attach reasonable conditions to future under

properly ‘necessary publicRSA 369:1 as it finds to be in the inter­
” Appealest.’ Company Hampshire,Public Service New 122of of

1072,N.H. at 454 A.2d at 441.
AppealIn Company Hampshire,Public plantService New theof of

financing requestwas under construction and the was routine. The
questiondocket was devoted to the of whether had bonaPSNH fide

responses to its offer to sell of insome its share Seabrook.
case, theyIn the the intervenors haveinstant indicated that seek

to have the PUC consider whether the uses to which the loan will be
put economically justified compared optionscan be to other availa-

$54,000,000Co-op. priorble to the inis addition to the amountThe
$75,750,000 supposed Co-op’s percentof which was to cover the 2.17

Theyproject.interest in the Seabrook seek to have the PUC deter-
capitalization utility jeopardizedifmine the of their is and whether

cap expenses conditionsa on or other should be attached. In other
words, ownershipCo-op’s percent interest inis the 2.17 Seabrook at
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present publicestimated in legiti-costs the interest? These are all
mate matters chapterfor consideration under RSA 369.

Appeal Company HampshirePublic Service Newof of
not proposition authoritydoes stand for the that the PUC’s under
chapterRSA 369 is limited to the determination of whether the

proposed financingof public good.terms the are in the On the con­
trary, longthis dutycourt has held that the has a toPUC determine
whether, circumstances, financingunder all the publicthe is in the
good beyonddetermination which includes considerations the—a

proposed borrowing.terms of the mayWe have held that the PUC
“attach necessaryreasonable conditions as it publicfinds to be in the
interest.”

Finally, that,provides appealwe note that inRSA 541:14 an such
this, justiceopinion requiresas “if the court shall be of the that the

reception hearingof evidence of facts which have occurred since the
it... shall remand the case to the commission to receive and con-

541:15,sider such additional alsoevidence.” See RSA :16.
petition, alleged:Co-opIn its the

financing“The amount of for which authorization is
requested, $111,000,000. represents estimated additional

Seabrook,needs for the COOPERATIVE’S share of
assuming 30,operationcommercial ofdates June 1986 for

31,IUnit and March for II. These1990 Unit commercial
operation required bydates are as the REA staff to reflect
contingencies possible delaysof schedule and construction

present participant.costs in excess of estimates of the lead
by cooperative’s consulting. . . The schedule used [the

engineers] starting point requestedas a for the REA
participant’sschedule extensions was the lead schedule in

20, 1983,effect of operationas June with commercial
31, 1984, 31,July 1987,dates of December and for Units I

respectively.and II . ..
allegesThe believesCOOPERATIVE and therefore

payment predictedthat the of the costs withassociated its
ownership interest of ... in Seabrook2.17391% Units #1

II, implementation energyand is for the of sources of to
reasonablymeet the foreseeable needs of the COOPERA-

TIVE.”

and, particularly,Since the June 1983 estimates more since Feb-
ruary 1984, qualifymuch has occurred to this case for remand
under RSA 541:14. The March 1984 cost estimates have been
released; Company Hampshire,Public par-Service of New the lead
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bankruptcy;ticipant, repeatedly that it is on the brink ofhas stated
weeks;approximatelyfor tenat has been terminatedwork Seabrook

seriously questioned;completion andII been newthe of Unit has
greatly pastcompletion theand date estimates have exceededcost

circumstances,figures it seems futile to decide anand dates. In such
reality.byupon premisesappeal not borne out currentbased

instant,fact, majorityappeal,point in the truncated theIn of
unknown,expressed butthemselves concerns aboutcommissioners

foreseeable, February hearings.since theevents that have occurred
24,McQuade February 1984, Supplemen-inobservedChairman on

16,915:tal Order No.
Commission, watchdogresponsible for all“The as the

matters,utilityregarding isHampshire citizensNew
thorough updatedof thecommitted to a review Seabrook

they early Uponincosts are available March.when
available, itupdated projections,review of the cost when

to assume the Public Commis-is reasonable that Utilities
opening ofsion will be dockets to address those areas

byexpressedmutual At thatconcern the intervenors.
time, workingwill with factual infor-the commission be

may fully impactmation that I the of the newso evaluate
ratepayersHampshire well asinformation on all New as

ownership by Cooperative.”the 2% the
Likewise, IacopinoCommissioner said:

possibilitythe thatmake much to do about“Others
1,cost studies scheduled for 1984PSNH’s new now March

figuresmay substantially projectedthebe different from
However,by Engineering the accu-and REA.Southern

consistently byracy figures inter-of attackedarePSNH
regulatoryvenors and bodies.

anythe future thancannot betterThe Commission foresee
rely proceed-anyone the record in theit must onelse and

ing approvalthe of thewhetherbefore it to determine
financing publicis within the interest.

Commission, however, impose condi-The can reasonable
financing (see 369:1).”ontions a RSA

Co-op argues rightstrenuouslyThe a to financethat it has its
Seabrook, any inquiryright precludesin and thisinterest that

financing. positionbeyond proposedthe terms of Thisactual the
ignores limiting language order in which thethe of the PUC
approved purchase percent inCo-op’s of a interest Sea-the 2.17
brook:
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$75,750,000question of thethe whether or not“both raised
enough cooperative’s responsibilitiesbe to cover thewould

Testimonyownership waspercenta interest.of 2.17
contingencies loanbuilt into thethat there wereoffered

However,unexpectedor both interven-for inflation costs.
escalating ofpossibility costs Sea-raised thators the

financings. pos-might While thisbrook necessitate more
findingexist, enough negatesibility ofnot to adoes it is

public good. moneythe This amount at this ratecost isof
”knowledgereasonable the to date.for

Inc., 139,Hampshire Cooperative,Re New Electric 66 N.H.P.U.C.
(1981) (emphasis added).140

decision,timely appealedThe intervenors that but it was
summarily by pursuant Appealaffirmed this court to Rule 25. of

Investment,Cooperative ResponsibleMembers (1981).No. 81-231for
precedent, mayWhile that arguablyaffirmance is not it serve to

However,purchase.insulate review of the ofinitial amount the Co­
rightop sums,does not have the to borrow unlimited and whatever

subject provisionssums it seeks to borrow are to the chapterof RSA
may reject management369. ‘[wjhenPUC decisions“[TJhe ineffi­

ciency, waste,improvidence, discretion,economic abuse of or action
public Appealto the are shown.’” Publicinimical interest Serviceof

1076,Company Hampshire, 122 454New N.H. at A.2d at 443of
(quoting Company Hampshire,Re NewPublic Service 62of

83, 92, aff’d, LegislativeN.H.P.U.C. Util. Consumers’ Council v. Pub­
Com., 972, Simply(1977)). put,lic N.H. 380 A.2d 1083Util. 117 we

“management hashave never held that a blank check.” Id. The
management’s authorityextent of to invest or borrow further

subject supervision publictheremains to of the in thePUC interest.
Moreover, Hampshireunlike Re New Cooperative,Electric Inc.

supra, case, pointin time,this and at this in possibil-it is not a mere
ity maythat the costs of Seabrook financing.necessitate more The
June completion1983 cost and uponestimates Co-op’swhich the
financing petition was longer Hence,arebased no valid. it is not
clear that the terms Co-op’sand conditions of the November 1983
petition are public good.reasonable and in the

commission,The McQuadeas Chairman Februaryon 24,stated is
“watchdog”a and should now do what it then said it would do: “be

opening dockets to address those areas of expressedmutual concern
by the Nothing prevents hearingsintervenors.” 374:3,under RSA :4.
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Accordingly, we remand this to thecase PUC with the
proceedit foregoingthat in a manner with theinstruction consistent

opinion.

Remanded.
J.,Batchelder, sit; Dickson, J., by special assign-not satdid

490:3;pursuant to allment RSA concurred.

CountyHillsborough Probate Court
No.83-404

BabyAdoptionre ofIn C.

23,July 1984


