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626,Vigitron, Ferguson,Inc. v. 120 N.H.error was harmless].”[the
1115, 871,630, Thayer Thayer,(1980); see v. 119 N.H.A.2d 1118419

874, 1326, (1979).409 A.2d 1328

Affirmed.
JJ., only;Batchelder, concurred in the result theBrock and

others concurred.
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Smith, generalGregory attorney Rodgers,(RonaldH. F. assistant
attorney general, orally),on the brief and for the State.

Saunders, Jr., Concord,Arpiar by orally,ofG. brief and for Joel
Caulk.

Batchelder, Superior 29,(DiClerico, J.), MayJ. The Court on
1984, ruling following questiontransferred without the of law to
this court:

Caulk, Hampshire“Does Joel an inmate at the New State
Prison, right die,have a constitutional to without inter-

by State, mentallyif competentference the he is to make
knowingly voluntarilysuch a decision and if he has and

bydecided to die starvation?”
below, questionFor the reasons indicated inwe answer the the

negative. analysis following byOur rests on the facts found the su-
perior court.

thirty-six-year-old prisoner HampshireJoel Caulk is a in the New
serving 20-year aggravatedState Prison a 10- to sentence for feloni-

10-year burglaryous sexual assault. A to5- consecutive sentence for
upon completion yearwill commence his of service of the 10-20

charges pending againstsentence. Several are the defendant in
upon requests temporary custodyCalifornia which detainers and for

Hampshirehave been filed at the New State Prison. The defendant
charges,has not been transferred to becauseCalifornia additional

Court,against County Superiorfiled him in the Merrimack remain
prior any dispositionto be dealt with to of the California indict-

Although prisonments. a official testified that Massachusetts
dismissed,charges against the defendant had been the defendant

subject 30-year Massachusetts,claims to be to a to sentence in20- to
consecutively Hampshirebe served to his New sentences. Neverthe-

less, probableit is that the defendant’s various sentences and the
pending to aindictments are tantamount sentence of life without
parole.

that,superior light circumstances,The court infound of his the
eating 26,stopped Februarydefendant solid food on 1984. Since that

time, allowing slowly by refusinghe has been himself to die to con-
any exception liquids.sume nourishment with the of certain He has

purposely dyingselected this method of so that he can remain com-
think,petent. He wants to to feel and to understand his death. He
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allowingcommitting him-but rather isinsists that he is not suicide
self to die.

again.expects prisonto be released from HeThe defendant never
tired,says unhappy, disappointed promisehe is and with the that

holds, “belong He maintainslife and that he does not on the streets.”
freely,that if he cannot live he does not want to live at all. While he

down, emotionally high.physicallyis he claims that he is
religious personThe defendant does not claim to a in the for-be

sense, suggests spiritualmal but there is a dimension to him and to
miserably religioushis actions. He admits that he has failed to live a

people,testified helife. He that has hurt a lot of and whenever he
diet,pain payingfeels on his starvation he believes he is another

words,pastdebt for his misdeeds. In his he towants leave the world
dignity, up.as a man and to die with hiswith head

onlyThe defendant’s course of conduct is calculated to achieve one
purpose; namely, making anyhis death. isHe not demands or ask-
ing anything infor return for his There no evidencefast. is that he
poses security anybodya direct threat to the of the institution or to

prepared absolvingin the institution. He is to execute a release the
any liabilityand itsState officials from if he is allowed to starvecivil

himself to death.
precarious physical broughtofBecause the defendant’s condition

by fasting, followingabout his the trial court made the order in
response petition preliminary injunction:to the forState’s

“Pending Court, pursuantfurther order of the to RSA
622:7(1), Hampshirethe warden of the New State Prison
is authorized to feed and nourish over hisJoel Caulk
objection carry proceduresand to out all deemed medi-
cally necessary preserve physicalto Mr. Caulk’s life and
health, voluntarily medicallyunless Mr. Caulk consumes
required nourishment....”
This order shall be effective forthwith.”

constitutionally protectedThe defendant claims that he ahas
right byto die without rightsintervention the HeState. asserts to

religious freedom,privacy, speech, rightand offreedom and the to
punishmentbe free from cruel and unusual under the State and

conclude, superiorFederal Constitutions. We based on the court’s
findings, only right privacy implicated.that the defendant’s isto We
note, however, supportif implicatingthat factual for these other

rights present, analysisconstitutional were the would be the same.

recognize that, Constitution,We under our State “individuals
righthave a privacy, arising highconstitutional regardof from a
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self-determination, mayrightdignity andand that thisfor human
prevent infringements bodily integrity____”to unwanted ofbe asserted

452, (Mass.Myers,v. 399 N.E.2d 455-56Commissioner Correctionof
Const, I, Justices,2, Opinionpt. art’s1979); 3. the 123N.H. Cf. of

554, 559, 484, (1983) (mentally persons have a488465 A.2dN.H. ill
right unjustifiableto be free from intru-fundamental constitutional

personal security).uponsion

560,However, right is Id. at 465no constitutional absolute.
may of funda­limit an individual’s exerciseA.2d at 489. The State

rights only compelling interest iswhen a Statemental constitutional
15,Manchester, 8,City 124 N.H. 466 A.2dSee v.involved. Merrill of

14-15, 18,Preston,923, A.2d(1983); Belkner v. 115 N.H. 332928
168, (1975).170-71

completely forfeit constitu­The did not his Statedefendant
incarceration,right by sub­privacy reason his but ratherto oftional

prison.unique the Hudson v.jected himself interests toto State Cf.
Palmer, (1984) (prisoners nohave federal constitu­104 S.Ct. 3194

prison cells).expectation privacy inof theirtional
seriouslyargues the actions undermineThe that defendant’sState
justice systemobligation withan effective criminalits to maintain

investigation prosecution crimes and torespect both and ofto the
points theThe State first toincarceration of convicted criminals.the
againstpresently pending thetwo indictmentsfact that there are

post-Hampshire, of which to bein trials have haddefendant New
Also, hasponed defendant’s condition. Californiabecause of the

defendant,custodyrequest temporary the in connec-a for ofmade
lodgedcharges against there.that himwith criminal have beention
requestobligation the Inter-has to honor this underThe State an

Detainers, 606-A,Agreement chapter beenbut it hason RSAstate
againcomply,to because of the defendant’s condition.unable

pointpermitted to theIf is to starve himselfthe defendant
California, mayHampshire or hehe tried in Newwhere cannot be

therebyeffectively frustrateescape prosecution for crimes andthese
seekinggoes beyondjustice system. The interestcriminal State’sthe

guilty pendingpunishment if is theof a defendant he ofadditional
finality investigationsduty bring pendingcharges. to toIt has aalso

systemjusticeway public that the criminalin such a that the knows
successfully responded of behavior.to accusations criminalhas

others,interests, amongprison,Within the the State’sState
discipline thepreservation and andthe of internal orderinvolve

security. Wolfish,v. 441Bell U.S.institutional Seemaintenance of
520, (1979).546
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interests,In connection with these the State claims that the de-
manipulated systemfendant has disruptedthe and the order of the

prison. The defendant custody inmate,is classified as a maximum
being custodyand instead of winghoused in the maximum he must

kept infirmary.now be in Obviously,the consuminghe is not the
by prison officials,diet chosen the but instead has made demands on

special liquidthese officials for a diet. The defendant testified that
prisonhe allows physical onlyofficials to monitor his condition if

they permit him to see the test results.
necessitatingIn special himself,addition to treatment for

the potential causingactionsdefendant’s have the of more wide­
spread problems.institutional If the defendant is insuccessful evad­
ing prison’s behavior,the control may jeopardize prisonover his this
discipline prisonand tax resources. See Commissioner Correctionof

Myers,v. agree399 prisonN.E.2d at 459. We with the State that
abilityofficials will lose much of their to enforce institutional order

anyif inmate can shield himself from the administration’s control
authority by announcingand that he is on a starvation diet. Pris­

permittedoners are not desires,to live in accordance with their own
may they permittednor be to die on their own terms without

adversely impermissibly affecting legitimateand the State’s author­
Straffer,ity over inmates. See Volunteering Compe­Execution:for

tency, Voluntariness Propriety Intervention,and PartyThird 74 J.of
CriminologyCrim. L. (1983).& 860

simpleThe defendant’s wishes in this case also do not
predicament placedreflect the doorstep pris­which will be at the of

personnel professionon and the medical when if heand reaches the
beingpoint yet Duringof any periodalive comatose. of the defend­

incompetence, prison personnelant’s will be faced with the choice of
honoring statutory duty protecttheir constitutional and to the life

precariously custody honoringthat lies in their past requestor of a
in legal obligations.that effect contravenes their See Estelle v. Gam­

ble, 97, (1976); Society429 U.S. 103 RSA 622:7. should not force its
servants to make such choices.

The preservationState’s interests in the of human life and the
prevention implicatedof suicide are also in this situation.

practical purposes, defendant,For all the aside from the condition
brought by fasting, healthyabout his is a male inmate. He is not
suffering any life-threateningfrom terminal or disease. He summed
up dying hearinghis reasons for petitionat the on the State’s for
injunction:

spend my prison“To spendthe rest of life in is to the rest
my days fringes fully,of on the of life.... If I can’t live if I
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life, longer againmidst if Icannot be in the of no have the
lived,really live, Iopportunity to and have I don’t want to

longer good placea me.live at all. This world is no for I’m
going stay anyto here more.”not

allowing him­Although that iscontends hethe defendant
suicide,committing important notedie, it toisto rather thanself

anis not a wherenot involve. This situationwhat this case does
illness,individual, to avoidfacing terminal choosesdeath from a

life, for aextraordinary prolong his albeitheroic measures toand
death-producingRather, setthe has thedefendantshort duration.

death,causing his ownagent specific intent ofin motion with the
Saikewicz,v. 373 Mass.Superintendent SchoolBelchertown Stateof

any417, comparison728, n.11, (1977),426 n.11 and370 N.E.2d743
Chapman,superficial. See Holden v. 87is Vonof the two situations

623, Thus,66, 70, (1982). in circum­these627A.D.2d 450 N.Y.S.2d
stances, preventing suicidepreservingin life andthe interestState’s
dominates.

now,however,law, felony; oura CriminalAt suicide wascommon
Murder?,Mikell,proscribe it. Is 3 Colum.not See SuicideCode does

Byrn, Compulsory Lifesaving Treatment(1903); see alsoL. Rev. 379
1, TodayAdult, (1975).44Competentthe Fordham L. Rev. 16-17for

is a crime to aidHampshire in the Criminal Code it declaredin New
627:6,630:4; see also RSAthe of suicide. RSAor abet commission

involuntaryAdditionally, legislature provided com-has forVI. the
potentiallypresents aproceedings whenever an individualmitment

danger himself or herself. RSA 135-B:26.likelihood of toserious

rightbalancing prisoner’s privacyin this toWe hold that
the inwith interests maintain­under the State Constitution State’s

life,justice systeming preservingand in thean effective criminal
Additionally,prevail. we find that our conclu­interests mustState’s

provisionsthe ofthe offends none ofsion based on State Constitution
the Federal Constitution.

Remanded.
J., dissented;Douglas, concurred.the others

J., disagree majorityDouglas, dissenting: the itwith whereinI
balancing right privacyprisoner’s under theholds in this to“that

maintainingin effec-the interests anState with State’sConstitution
life,justice system preserving inter-in the State’stive criminal and

the has demonstrated aprevail.” that State notest must I conclude
lib-compelling as Caulk’s fundamentalinterest so to override Mr.

governmentalerty right until natural death withoutto fast his
proclaims “liveproudly the choice toOur mottointervention. State
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former, permit forthe latterI wouldtheIf he can’t dofree or die.”
Mr. Caulk.

likelyhighly Mr. Caulkthatagree it ismajority I thatThe and
prison. Mr. Caulk’slife inof his naturalremainderwill serve the

knowledge ofof all theeating with fullstop was madetodecision
surrounding Thesuch a decision.consequencesandcircumstances

from hisare clearuntil his deathdecision to fastfor hisreasons
testimony:

dignity withandgoing withleave this world“I’m to
thing, pain. hurts.the Itand that’spride. anotherThere’s

myto, inpeopleofgoing hurt a lotit I’veI knew was but
goingI’m tolife, a of debtspeople. incurred lotlot I’vea of

up orup or throwEvery Itime curlhave to answer for.
paid.”dizzy, another debtup feel even that’sstand and

committing Theis suicide.Joel Caulkcontends thatThe State
committinghe notis“insists thatcourt found that Joel Caulktrial

allowing to testified:himself die.” Caulkrather issuicide but
doing“Q. you’re as suicide?you describe whatWould

Absolutely qualitative differenceanot. There isA.
allowingdoing and suicide. I amwhat I ambetween

myself My far concernedlife is over. As as I’mto die.
ended, only dying anmy It’s nothas the remains.life

myselfkilling myself. allowingI’movert act. I’m not
taken,be its time.”to

acompetent, informed and asas a adultMr. Caulk contends that
fundamental,prison, he aState hasprisoner incarcerated within the

right withoutconstitutionally to his natural deathsecured fast until
argues itby that hasthe State. The Stateintrusion or intervention

outweighmaintainingin Mr. Caulk’s life thatcompelling interests
employees of theany rights may no force thehe have. I see reason to

keepingmoneyexpend thistaxpayers andour to timeState and
alive, procedural protections are effec-provided certainconvict

tuated.
that,agree by our sister State courtmajority as statedThe and I

Constitution,Massachusetts, have a‘individualsin our State“under
high regardright arising forprivacy aof fromconstitutional

right mayself-determination, bedignity that thisand andhuman
integrity.’”infringement bodilyprevent ofasserted to unwanted

452, (Mass.Myers, N.E.2d 455-56399Correction v.Commissioner of
Const, 2, agreeI, I with the court thatpt. art’s 3. also1979); N.H.

his constitutionalcompletely forfeit Statedefendant did not“[t]he
right byprivacy of his State Constitu-to reason incarceration.” Our
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stoption does not at our opined,institutional doors. opinionWe in an
involving Hospital, “mentallyforced medication at the State that ill
persons right unjustifiedhave a to uponbe free from intrusion their
personal security.” Opinion Justices, 559,554,the 123 N.H. 465of

484,A.2d (1983). right488 We stated that the “to refuse medical
libertytreatment a protected byis interest which is our Con-State

560,stitution.” Id. at 465 A.2d at The prison489. same holds true for
inmates.

Privacy bodily integrityand personin govern-one’s vis-a-vis the
certainlyment is concept liberty.at the core of our of In Olmstead v.
States, 438, J.,United (Brandéis,277 (1928)U.S. 478 dissenting),

Justice Brandéis stated: makers of our con-“[The Constitution]
ferred, against government,as rightthe the to be let alone—the

comprehensivemost rights rightof and the bymost valued civilized
men.”

asserts, concludes,majorityThe and theState that the State’s
maintaining justice systeminterests in an effective criminal and in

preserving outweigh right privacy.life Mr. Caulk’s constitutional to
join Georgia Prevatte,Supreme 832,I the Court of in Zant v. 248 Ga.

(1982)286 S.E.2d and715 conclude that the nature and the limits of
governmentalthe asserted are such that fun-interests Mr. Caulk’s

right privacy may infringed.damental notto be
outset, case,noting prisonerAt the it is worth that this unlike

hunger jurisdictions,strike cases indecided other is not one in
gainwhich the prison“main aim is to attention from officials and

occasionally public, manipulate system.”from the to the State ex rel.
Narick, 54, (W. (hungerWhite v. 292 1982)S.E.2d 58 Va. strike to

protest prison Sanchez,conditions); see In re Supp.577 F. 7
(S.D.N.Y. 1983) (hunger pressure judge contempttostrike to vacate

Rather,order). found,superioras the court Caulk’sMr. “course of
only namelyconduct is calculated purpose,to achieve one his death.”

majority speculates mightThe passas whatto come to if Mr.
permitted liberty right.Caulk is to exercise his It then concludes

prisonthat Mr. Caulk’s actions could cause a breakdown in disci-
pline, prison’s abilitywould disable the to enforce institutional order

adversely authorityand would affect the State’s over inmates. This
simply bysupported supe-conclusion is not either the record or the
findings.rior court’s
above, provingAs stated the State has the burden of insti-that its

compelling outweightutional concerns are and Mr. Caulk’s constitu-
tionally protected rights. upon pre-Based the evidence the State

below,sented makingthe trier of fact found that is not“[Mr. Caulk]
any prison posesdemands on officials. There is no evidence that he a

security anybodythreat to the of the institution to inor the institu-
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record, find-the trier’sI sustainof thea careful reviewtion.” After
by theassertedconcernsings the institutionaland conclude that

bymajority the recordnot borne outaccepted by aretheState and
and, constitution-thus, of Mr. Caulk’sthe exercisedo not override

right.libertyally protected
permittedthat,Moreover, argument if defendant isthethe State’s

ofaimsright, will thehe frustrateexercise his constitutionalto
Essentially, the Statejustice, is without merit.criminaleffective

itkeep alive so thatMr. Caulkbe allowed toclaims that it should
Anypunishment.subject prosecution andmay him to further

assuringmajority has inthe Stateinterest the holds thatabstract
justice system has success-public theknows that criminalthat the

certainlybehavior, couldfully responded to criminalaccusations of
liberty in the caseoutweigh interest at stakenot the fundamental

before us.
governmental bemagnitude intrusion mustproposedtheThe of

balancingany with an individ-in of the State’s interestconsidered
Myers, 399right privacy. v.to See Correctionual’s Commissioner of

case, proposed452, (Mass. 1979). theIn the instantN.E.2d 457
signif-governmental bodily integritymagnitude of isof invasionthe

fact, imagine greater intrusionit difficult to aicant. In would be
right bodily integrity thanupon andone’s to self-determination

force-feeding. significantonly present risks anddoes it healthNot
degreesubject high pain;of if the individualthe individual to a

ordered,voluntarily force-feeding thehas beenrefuses to eat after
indefinitely.painful daily mayordeal continue

trial, Klinger, Hamp-part-time physician theAt Dr. a at New
Prison, testified, beMr. Caulk wouldshire when asked howState

waynecessaryif so: best to do itforce-fed it became to do “[T]he
nasogastric passeda a tubewould be to use tube ... small rubber

through . .”passages . . He furtherdown the nasal into the stomach
very carefully,insertion of has to be donetestified that the the tube

normally ap-gagging isoccurs and that novocainebecause often
plied paintoto the tube ease the of insertion.

tube-feeding begannasogastricMr. states in his brief thatCaulk
25, 1984,1, 1984, May preliminaryon in with theJune accordance

duringsuperior used the inser-order of the court. No novocaine was
great pain as ation of He a deal of and discomfortthe tube. suffered

and nasalresult of the constant irritation of the tube on his throat
swallowingpassages. painful reflex causedHis efforts to resist the

dueto The was removed to thehim suffer severe headaches. tube
danger passages.of of his throat and nasalimminent ulceration

appeal,despite of thisposition that the outcomeGiven Mr. Caulk’s
going voluntarily, it to conclude thatis to is reasonablehe not eat
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painful government-controlled force-feeding in the manner set out
may indefinitely.above continue
majority’sThe reliance on facingthe fact that Mr. Caulk is not

ignoresdeath afrom terminal non-physicalillness qualitythe of life
qualityand reduces physicalthe of life well-being.to mere Mr.
“RightCaulk physicallytestified: now I’m down but that was

Emotionally, spiritually, good.intended. I doingfeel I like what I’m
proud.and I’m I don’t want to lose that. I don’t want to be defeated.”

significant physicalWhile the force-feedinginvasion of keepwill
beating,Mr. prognosisCaulk’s heart personalthe well-beingfor his

majority’sas a holdingresult of poor,the poorer,is as if not than it
fundamental,was before he chose to exercise his constitutionally

liberty right.secured
intrusion,governmentalbeAn individual must free from save for

society.protection Liberty,Onthe of In his work one of the finest
Mill,century,of the set forthminds 18th John Stuart the nature and

authority societylegitimately byof that can be exercised overlimits
the individual. He wrote:

only purpose power rightfullyfor which can be“[T]he
any community,exercised over ofmember a civilised

against will, preventhis is to harm to others. His own
good, moral,physicaleither or ais not sufficient warrant.

rightfully compelledHe cannot be orto do forbear
so,itbecause will be better for him to do itbecause will

others,happier, because, opinionmake him in the of to do
wise, right.”so be orwould even

Mill, Liberty,On in 43 Great Books theof Western World 271
(R. 1952). liberty veryHutchins ed. This notion of lies at the founda-

society,tion ourof and is the cornerstone of our constitutional con-
cept rights.of individual

case, Caulk,In the expressioninstant Mr. in dignity,an of his
personal autonomy self-determination,and simplystated: “I am
stating liberty right clearly maylet me be.” This not be interfered

guise publicwith under the aof interest because the State’s interest
preservationin the of life personaldoes not extend to Mr. Caulk’s

right alone,choice and rightfundamental to be left a which does not
others, directly indirectly.involve toharm either or

right in aan to actWhen the State interferes with individual’s
only well-being,way personal onlywhich affects own it nothis

liberty, liberty ofdenies that individual’s basic but it menaces the
very principles uponall ourindividuals and threatens the which

gainers bysociety greater sufferingis based. “Mankind are each
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themselves, compelling toby eachgood thantolive as seemsother to
Mill, supra atgood rest.” 273.to theas seemslive

prisoners not be starvedhowever,all, thatconcernedWe are
would,fully Iaccorded.process bedueagainst will and thattheir

force-feedingseeking to avoidtherefore, any prisonerrequire that
tohearing neutral officialbefore afor apetition the institutionmust

he isor demandprisoner no conditionhas(1) that thedetermine
inpersonnelmanipulate from correctionsseeking to extract or

voluntarilycompetent and isfasting; (2) isthat hefor his notreturn
understanding of theentering with anknowingly into his fastand

by physician who hasaconsequences; been examined(3) that he has
bodyhis willphases reactionsphysical andexplained him theto

voluntary releaseconsent); (4) executes a(informed that heendure
anyliability under 42(including claim U.S.C.of all civil or criminal
confining him;government (5) that he1983) employeesto the and§

seekingany guardian “substitutedto exerciseappointment ofwaive
point of mentalto thejudgment” him he deterioratesfor when

agree authorities will neitherincompetency; (6) he that theand that
words,attention;any way by in otherin medicalnor himaid assist

by government.truly thehe must die unassisted
met, mayprisoner avoid force-then aIf these conditions areall

agents government. theby If eitherfeeding of theor intervention
hearing,disagrees itof theprisoner with the resultinstitution or the

superiormay occurred) in the court.(as hereor he seek relief
met, aiding abetting ais not orconditions are the StateIf these

speedsuicide; leaving the naturalmerely alone toit an individualis
630:4,1. mustRSA Itpart life known as death. Seeinevitable ofand

legal,committing ifis evenispointed that the act Caulkbe out Mr.
suicide, longer ais noarguably a because suicidecan be calledit

being manipulated inHampshire. The is notin Statecrime New
beingpolitical private demands aremay if oras it besuch instances

inhunger Finally, prisoner, unlike the abor-sought by thisa strike.
consciousness,body,context, dealing only soul andis with histion

Wallace,person. v. 120another See Wallacethan with that ofrather
675, J.,684-85, 134, dissenting).(1980) (Douglas,140421 A.2dN.H.

of resolve. the ConstitutionThis is difficult for all us to Undercase
right fromrespect to be freeHampshire, I must Mr. Caulk’sof New

though mightbodily integrity Igovernmental his evenintrusion of
moralitydisagree position or the of it.with his


