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Smith, attorney general Barbadoro,Gregory (PaulH. J. assistant
attorney general, orally),on the brief and for the State.



240

defender,Duggan, appellate Concord, byE. ofJames andbrief
orally, for the defendant.

presentedPer curiam. issues are for ourTwo determination in
(Nadeau,this case. J.)The first is whether a Trial Court’s instruc-

jury second-degreetions to a indictmenton an for mustmurder
explanation aforethought.”include an of the term “malice The

sentencingissecond whether the trial court inerred the defendant
$36,000pay family.to in restitution to the victim’s We thathold the

aforethought” requiredof juryuse the term is“malice not in a
charge addition,second-degreefor murder. In we find that the trial

sentencingcourt erred in this todefendant make the restitution
ordered.

second-degree murder,The defendant was indicted for RSA
jury charges630:l-b. The court’s instructions to the included on

second-degree murder; manslaughter, 1983);(Supp.630:2RSA and
negligent homicide, chargesRSA 630:3. The contained wordsthe
“knowingly,” “recklessly,” “negligently.” clarify meaningand To the

words, appropriateof these readthe court the definitions from the
626:2,Code, II(b)-(d).Criminal RSA The defendant contends that

legislature’s definitions,court’s explainingthe use of the without the
aforethought,”common-law term “malice was reversible error.

language opinionThe defendant cites in a recent of this
which “The man­court states that: difference between murder and

slaughter presence aforethought.”is the or absence of State v.malice
222,Darcy, 220, 516, (1981). argues121 N.H. 427 A.2d 517 He that

language jurythis him toentitles have the instructed on “malice
aforethought” developedas that term law. The referenceat common

Darcy merely judicial traditionallyin was shorthand understood as
separatean elaboration of and men­the statute not a definition to be

specificationjury.tioned to a of offenses is the func­criminal“[T]he
legislature Cutting,of the and not v. 114tion of the courts.” State

200, 553,203, (1974).N.H. 554317 A.2d

precise languageThe trial followedcourt the of the statute to
charged,thedefine elements of the crime and the ofdefinition the

aforethought.”crime does thenot include term “malice RSASee
Accordingly, charge630:1-b. we hold that the was not erroneous and

affirm the defendant’s conviction.
challenges imposedThe defendant the orderalso restitution at the

sentencing hearing. applicationholdWe that the court’s of thetrial
$36,000restitution statute erroneous thewas and that assessment of

thereunder must be vacated.
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crimes,legislature to ofhas authorized restitution the victimsThe
“Any may(Supp. 1983), by providing that: offender651:62-:67RSA

(Supp. 1983).make RSA 651:63 Calcu-be sentenced to restitution.”
appropriate been to theof restitution amount has leftlation the

damagesof to an individual has tra-the assessmentcourt. Because
actions,ditionally separate we first considerperformed in civilbeen

equivalentis an award of civilan order of restitution towhether
damages.

case, byof lossIn the value the sufferedthe usual criminal
mayimmaterial, except in crimes like theft it bethatthe victim is

634:1,See, 111(d)e.g.,grading RSAfor of the offense.relevant the
prosecution, the(Supp. 1983); the of a homicideRSA 637:11. In case

maymonetary bethe is not considered. Restitutionvalue of loss
compensate for theinappropriate a action is available towhere civil

507:8-a;556; alsoseeunliquidated suffered. RSA ch. RSAloss See
Note, A Proceduralin the Criminal Process:Victim Restitution

931, (1984) (hereinafterL. HarvardAnalysis, 93397 Harv. Rev.
Note).

right bring by anA civil action is not affectedvictim’s to a
1983). right(Supp. is the toof 651:65 Nororder restitution. RSA

findingprejudiced by guilt in acivilly criminalproceed in tort a of
300, 1245,Rullo, 299, 1246prosecution. v. 121 428 A.2dRullo N.H.

may petition(1981). person theA sentenced to make restitution
part certain condi­for of of the sentence undercourt revocation that

1983).(Supp.tions. RSA 651:66

Michigananalysis by ofagree the CourtWe with the
Appeals, stated:which

probation create a substitute for an“The statute does not
liabilitydamages. Criminal and civil areaction for civil

synonymous. A not necessar-not criminal conviction does
liability. liabilityily ofthe existence civil Civilestablish

require-prerequisiteas a theneed be established tonot
condition;probation suchment of restitution as a restitu-

therefore, generallyinjury, shouldpersonal betion for
damages.”scopein civilmore limited than

895,739, 748,Heil, (1977).App. 262 900People v. N.W.2d79 Mich.
againstright is notrelief a criminal defendantto civilThe victim’s

award, beneficiary of aimpaired by and the restitutiona restitution
may right payment upon theto receive successfullose theaward

hold, therefore, order of resti-of that anpetition the defendant. We
equivalent of dam-in not to an award civila criminal case istution

ages.
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equivalent damages,Since is not to civilrestitution how are
throughlossesthe recoverable restitution to be determined? When

legislature Act,thethe enacted Restitution (Supp.RSA 651:62-:67
1983), purpose preamble:it the limits ofstated and restitution in the

legislature“I. The finds and declares that the victims
throughof often nocrimes suffer losses fault of their own

compensation.and for which there is no It thatalso finds
repayment, byin part,or in the towhole offender the vic-

operatetim of his crime tocan rehabilitate the offender in
purposecertain encourageinstances. It is the of this act to

bycompensation person responsi-the of victims the most
victim,byble for the loss incurred the the offender. Resti-

bytution the offender can serve to reinforce the offender’s
offense,responsibility providesense of for the to him the

opportunity pay societyto his debt to and to his victim in a
manner,constructive and to ease the burden of the victim

as a result of the criminal conduct.
legislature recognizesII. The a anthat crime is offense

against whole,society only againsta notas ofthe victim
crime,the and that restitution for victims is therefore

ancillary objectivesto the central of the criminal law. It
applied onlyintends to purposesrestitution be when other

sentencingof appropriatelycan be served. It does not
intend use preferentialthe of restitution to inresult
treatment for offenders with substantial financial re-
sources.”

1981, (Emphasis added.)Laws 329:1. In accordance with this
intent,express legislative maywe hold that restitution be ordered

(1)when three criteria are met: restitution will toserve rehabilitate
offender; (2) compensate victim; (3)the restitution will the and no

compensationother is available.

To determine whether will arestitution serve rehabilita­
purpose, closely personal traits,tive the court should examine the

characteristics, education, training, and situation theof defendant.
courts, recognizing“Most that the frustration of a defendant who is

pay exceeding mayordered to an amount his financial resources
adversely prospects rehabilitation, gearhisaffect for the amount of

ability pay.” Note,restitution to the offender’s to supraHarvard at
940; Blanchard, 229,see (Me. 1979);State v. 409 A.2d 237-39 v.State
Benoit, 631, 634-35, 387, (1973).131 Vt. 313 A.2d 389

compensationThe amount of available to victims of crimes
by legislaturehas been limited inthe the definition of economic loss
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651:62, 1983)(Supp. provides:IIIstatute. RSArestitutionin the
“ victim,bypecuniary suffered thedetrimentloss’means‘Economic

destroyed property, reason-including damaged, or lostofthe value
Therefore, weemployment income.”loss ofmedical costs andable

onlycover suchlegislature restitution tointendedthat thebelieve
losses.

by phraseloss” is limited theof “economicThe definition
easilyTherefore, only whichthose losses are“pecuniary detriment.”

amounts,measured, is, only liquidated shouldthatascertained and
bills,Hospital property,ofthis the valuebe recovered under statute.

resulting offender’s criminalemploymentlost income from anand
suffering,ascertainable; damages pain ofeasily for and lossareacts

death, byearning wrongful contemplatedcapacity, as RSAand
940; Stalheim,556:12, Note, supra v.are Harvard at Statenot. See

683, 686-88, 829, (1976).831-32275 Or. 552 P.2d

restitution,imposeIn mustfor a court to it determineorder
interpretcompensation to Weno other is available the victim.that

literally realistically.express legislative intent and The factthis
bring damages againstthat a victim can a civil suit for the defend­

judgment against unemployeddispositive.not A criminalant is an
collecting judgmentbe of little assistance because such awould

difficult, impossible,be a if Anwould cumbersome and not task.
restitution, however, bymay contemptorder of be enforced the

Accordingly,powers (Supp. 1983).of court. RSA athe 651:67 should
i.e.,judgment-proof,court determine that a criminal defendant is

pursuing judgment impractical,civil would be it alsothat a should
that, matter,practical compensationfind as a no other is available

to the victim.

argument, prepareAfter oral we directed courtthe trial to
findings rulings $36,000and on the elements incontained the resti­

responsetution order and on how the amount was determined. The
only abilityindicated that the court considered: the health and to

defendant;of the spousework victim and athat the victim left and
children; currently unemployed;three minor that the widow was

University $4,000Hampshirethat tuition at the of New exceeds
annually; bypayment imposedand that the terms the court were
substantially customarilythose inbelow awarded domestic relations

proper $36,000matters. These factors are not a for abasis restitution
award, given statutory requirementsthe we have outlined.

long periodThe defendant has been sentenced ato of incar­
indigent; therefore,presentlyceration and is he will be unable to

any long situation,pay amount of restitution for a time. In such a “to
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require penological purposerestitution serves the ofneither assist-
ing objectivein the of nor ofrehabilitation the offender the social

Blanchard,making adequatelythe victim whole.” State v. 409 A.2d
229, Note,(Me. 1979); Nothingsupra239 see Harvard at in937-41.

opinion limiting rightthis be asshould construed the of the victim’s
family appropriate damages. 621:5;sueto for See RSA RSA 651:65
(Supp. 1983).

problems,The result we reach avoids a number of constitutional
inadequate scope hearing,such as notice of the of the and lack of a

by jury assessing unliquidated damages.trial in At least one court
hearsay-based procedureshas found such to be unconstitutional.
Welden, Supp. (N.D. 1983) (FederalUnited States v. 568 F. 516 Ala.

statute, 3579, 3580,restitution 18 sev-U.S.C. violates fifth and§§
amendments).enth

vacated; otherwise, judgmentThe order of is therestitution below
is affirmed.

part;in inreversedAffirmed
part; remanded.
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