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require penological purposerestitution serves the ofneither assist-
ing objectivein the of nor ofrehabilitation the offender the social

Blanchard,making adequatelythe victim whole.” State v. 409 A.2d
229, Note,(Me. 1979); Nothingsupra239 see Harvard at in937-41.

opinion limiting rightthis be asshould construed the of the victim’s
family appropriate damages. 621:5;sueto for See RSA RSA 651:65
(Supp. 1983).

problems,The result we reach avoids a number of constitutional
inadequate scope hearing,such as notice of the of the and lack of a

by jury assessing unliquidated damages.trial in At least one court
hearsay-based procedureshas found such to be unconstitutional.
Welden, Supp. (N.D. 1983) (FederalUnited States v. 568 F. 516 Ala.

statute, 3579, 3580,restitution 18 sev-U.S.C. violates fifth and§§
amendments).enth

vacated; otherwise, judgmentThe order of is therestitution below
is affirmed.

part;in inreversedAffirmed
part; remanded.
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Reichert, Gorham, byEdward orally, plain-J. of brief and for the
tiff.
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P.A., (William Chapman on& of Concord L. the briefOrr Reno
orally), for the defendant.and

Souter, plaintiff allegedIn this action the that the defendantJ.
by newspaper reportinhim a andhad libeled statements contained

summaryJ.)Superior (Pappagianis, enteredan editorial. The Court
story,judgment respect thefor the with to the news anddefendant

(Dunfey, C.J.) the thetried the Court on claim thataction was to
defamatory. a thewas The court returned verdict foreditorial

appeals exceptions to certainplaintiff, and the defendant now on its
rulings finding liability.supportin of of Weof the trial court’s the

affirm.
Aprilin the Berlin District CourtThe record indicates that 1975

guilty making telephoneplaintiff with intent toof callsfound the
another, thereafter,annoy in of RSA Robertviolation 644:4. Soon

manager company,Ring, telephone withof the met How-the local
editor,managerMyerson, generalthe and theard and JoeJames

newspaper, Reporter.respectively, The Berlin Mr.of the defendant’s
discourageRing publicity designed improperto useasked them for

plaintiff’stelephone, he them the recent con-the and told aboutof
viction.

Department, Myersoninquiry to the Berlin Mr. learnedOn Police
calls,during annoyinghisplaintiffthe had made no statementsthat

Myerson front-pageahe this to Mr. James. Mr. then wroteand told
plaintiff’s story plain-story identifiedthe conviction. The theabout

56-year-old was accurate matters rele-tiff as a Berlin man and on
newspaperpresent the con-to action. The same issue ofvant the

subject ofon the “obscene andtained Mr. James’ editorial
harassing phone such calls were often fromcalls.” He wrote that
children, that who make thesehe went on “othersbut to observe

fact,help. In are in theirpersons who need someare unstablecalls
daysthirties, ago 56-year-olda Berlinfifties. A fewforties and even

making thesein District Court ofand convictedman was arrested
calls.”

summary judgmentlimiting the defendant to the claimIn for
story, superior it rea-upon court found that wasthe thebased news

storysonably together aspossible editorial with the newsto read the
defamatory respects. thein It could be understood to describetwo

instability,plaintiff needing psychiatric help for and it could beas
plaintiff telephone Atimply had made obscene calls.read to that the

by provingsought liable thatplaintiffthe to hold the defendanttrial
defamatoryinin fact understood it thesereaders of the editorial had

371, 375, 651,Cash, 402v. 119 N.H. A.2d 653-senses. See Thomson
(1979).54
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assignments the thatfirst of error rest on ruleThe defendant’s
“ perni-expressions opinion not as such. ‘Howeverof are actionable

seem,may depend on theopinion we for its correction notcious an
juriesjudges competitionon of otherof and but theconscience

Inc., 62,Telegraph Publishing Company, 121ideas.”’ Pease v. N.H.
Welch,Inc.,65, 463, (1981) (quoting v. Robert 418A.2d 465 Gertz426

323, argues in effect the(1974)). The defendant thatU.S. 339-40
only expres-had been ancourt could have found that the editorial

anyof basisopinion,of the is therefore devoidsion and that record
finding liability.for

personsagree whoWe the to “unstablethat editorial reference
merely expression opinionhelp” of the thatneed could be as anread

annoying inperson obscene calls is unstable anda who makes or
plaintiff’s only wit-psychiatric help. We also note that theneed of

agreedunderstandingtestify of editorialhis theness to about actual
“opinion” peopleexpressedit the “thatthaton cross-examination

language in trialhelp.” There is thewho made these calls needed
quoted languagefindings indicating that court found thecourt’s the

opinion actionable.opinion also theto be and found
error, however,determining was reversiblewhether thisBefore

questions: the court find the ostensibletwo didwe must answer
defamatory facts, theimplyto and didopinion had been understood

defamatoryandcontained factualproperly find the editorialcourt
opinion?toin addition thematerial

alleged defamatorybe musttoIt is axiomatic that “[w]ords
publication a Mor­taken as whole.”the of thebe read in context

1221,731, (1982).Cowette, 733, 1222 In449122 A.2dv. N.H.rissette
maycontext, opinion toof an be readin the forma statementsuch

facts, actuallyif it is under­defamatory itimply and is actionable
910,Castillo-Puche, (2dway. v. 551 F.2d 913Hotchnerstood that
(Second)denied, (1977); OB1834 RestatementCir.), 434cert. U.S.

734,Cowette,supra at 449 A.2d(1977); see v.Torts 566 Morrissette§
at 1222.

libel,possibilities theonly of thatto on twoThis case went trial
obscene calls.psychiatric help and that he madeplaintiff needed

Thus, help opinion, it havewas couldpsychiatricthe reference toif
only implied, stepor a in theimplication if it wasahad libelous

made obscene calls.implying, the defendant hadprocess thatof

evidence, however, anyoneno so understoodThere was that
Hence,needing help. torecord is insufficientthe reference to the

defamatory implicationfinding liability ofsupport of based on thea
opinion.an ostensible statement of
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liabilitynextWe consider whether the trial court based on
groundany opinion. find Asother than We that it did. the court

summary judgment,found on the motion for ofa series factual
indicatinginstatements the editorial could have been read as that

plaintiff plaintiffthe had obscenemade calls. The had been identi­
front-page story 56-year-old man;fied in the news aas Berlin the

“56-year-oldeditorial stated man”as a fact that a Berlin had been
making harassing”convicted of “these” “obscene and calls. The same

witness who testified he hadthat understood the reference to sick­
justopinion, clearlyness as thatas testified he had understood the

imply plaintiffeditorial to that the had made obscene calls. This was
findinga basis for the trialsufficient court’s that the witness

using plaintiff example“understood the editorial to be an athe as of
person phonesick who (Emphasis added.)makes obscene calls.” isIt

liability findingproperlyclear the trial thus onthat court rested the
identify plaintiffthat the editorial had been understood to the as an

caller, though erroneouslymaycourtobscene the also have consid­
opinion ground liability.as an alternative ofered the

challenges finding liabilityThe defendant next the of on the
ground thethat trial court did not find that the defendant had been
sufficiently publishing defamatoryat fault in the statements. The

negligence,claimsdefendant that there was no evidence of its that
erroneous,finding negligencethe trial court’s of was and thethat

liabilityfinding required proofof that the defendant intended the
defamatoryto bestatements understood in a andfalse sense. These

claims are without merit.

Liability traditionallyin defamation hasactions rested
upon defamatorythe defendant’s intention theto communicate

plaintiff, upon negli­tostatement someone other than or at leastthe
gent gen­responsibility alsofor such communication. But it was the

intentionallyeral if orrule at common law that the defendant acted
statement, strictlynegligently communicatingin he liable fora was

short,defamatory law, distinguishedits The incontent. .h&teeen
communicating, hand, investigatingon the one and ancLcom­f^cts

fault, in com­posing required proofstatements on the other. It of
munication, investigation Erosser,composition.but not in or W.

113, (hereinafter(4th 1971) “Prosser”);Torts at ed.771 Re­§
580B,(Second) (1977); seestatement of Torts comment b Pallet§

496,Sargent, (1858).v. 36 N.H. 501

Sullivan, (1964),New York Times Co. v. 376 U.S. 254
abrogated liability defamatorythis rule of for thestrict content of

officials, Butts,public Publishingstatements about and Curtis Co. v.
(1967), public figures.388 130 did the same for defamation ofU.S.
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awayswept lastWelch, Inc., (1974), the418 U.S. 323v.Gertz Robert
may imposerule, holding notby that the Statesvestige of the old

private likeof individualsliability for defamationwithout faultcivil
appropriateto set theplaintiff. left it to the Statespresent Gertzthe

punitiveimputed orofin cases without claimsof faultstandard
258, 260,News,Valley 121 428damages, N.H.in v.and McCusker

adopteddenied, (1981), court493, 494, this454 U.S. 1017cert.A.2d
had thenegligence. present plaintiff thereforeThestandard ofa

thethrough care thatlack of reasonableprove that it wastoburden
indicating plaintiff hadthat theprepared statementsdefendant

obscene calls.made
of fact couldtrierfrom which a reasonableThere was evidence

care for theto exercise reasonablehad failedfind that the defendant
Myersonparties stipulated Mr.thataccuracy statements. Theof the

against plaintiff in the districttheinquired the evidenceabouthad
Myer-Mr.court, learned fromtestified that he hadand Mr. James

during harassingnothing calls.hisplaintiff had saidson that the
Myerson beforehad reviewed the editorialthat Mr.Mr. James said

published.it was

ample court’sfor the trial conclu­was an basisThis evidence
plaintiffperson, that the was . . .who knewthat “a reasonablesion

obscene,calls,annoying not would notwhich wereconvicted of two
finding of fault was sufficientpublished Thissuch statements.”have

supra.Valley Newsof McCusker v.under the standards
claims,true, some of the trial court’sthatIt is as the defendant

testimony.findings appear reflect Mr. James’of fact do not toother
editorial,of thespecifically the writer Mr.found thatThe court

testimonyJames, inquiries theabout at thehad not made factual
only “general.”trial, inquiries were Theand that otherdistrict court

known”defendant “should have that theconcluded that thecourt
silent,plaintiff’s were not obscene.calls

argumentfindings subjectthus to based onIf these are
argumentevidence, thecannot vitiate court’sthatuncontradicted

clearlyfinding negligence. found aof The trial courtultimate
care, assumptionduty either on theof to use reasonablebreach the

employees know or ondid not the facts thethe defendant’sthat
finding negligencethey Support for of isassumption did. thethat

facts,strongest that both its edi­on defendant’s own view of thethe
managergeneral plaintiff had made no obsceneits knew thetor and

indicating that he had.but nonetheless wrote an editorialcall

neg­foregoing standard ofThe discussion of the McCusker
liabilityligence in thisdefendant’s claim that Statealso answers the
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proofrest on that themust defendant intended its statements to be
defamatoryin a false andunderstood sense. The defendant has cited

early supporting position. Blanchard,cases his Smart v. 42 N.H. 137
(1870). they may(1860); Shaw,v.Shaw 49 N.H. 533 Sofar as be read

require falsityproofto of intentional and defamation on the ofissue
liability, they by Valley supra.were overruled v.McCusker News

dealing presumedWe caution that we are not here with claims for
damages,punitive predicated negli-or which could not be on mere

gence. Welch, supra.v.Gertz Robert Inc. We note also that the most
by requirementrecent case cited the fordefendant the of intention-

ality, only(1979),Cash, 371,Thomsonv. 119N.H. 402 A.2d 651 not
preceded publicMcCusker but involved a official’saction for defa-

requiring proofmation, of intentional falsehood or reckless disre-
gard Valley supra;of truth. McCusker v. News New York Times Co.

supra.v. Sullivan
support argueserror,In of his next claim of the defendant that as

a matter of law there was insufficient evidence that the editorial
actually defamatorywas understood in the false and sense as refer-

ring plaintiff. plaintiff objectionto the The testified over about
circulated,othersremarks made after the editorial had and the

plaintiff’s son, Norman, also referred to the reactions of others. We
agree only competentwith the defendant’s assertion that the testi-
mony understandingabout the actual of readers was Norman’s tes-
timony understanding. acceptedabout his own The trial court his
testimony imply plaintiffthat he read the editorial to that the was
sick and had made obscenecalls.

argues plaintiff provedefendantThe that the must that a “sub-
respectable thoughgroup,andstantial even it... a smallbe minor-.

ity” languageunderstood the of the editorial to refer to him. He
claims that evidence sothat one witness understood the editorial is

rejectcarry argument,insufficient to this becausethat burden. We
defamatory language quantumit confusesthe definition of with the

actuallynecessary languageproveof evidence theto that was
defamatoryunderstood in a sense.

defamatory, languageTo be “must tend to lower the
plaintiff any respectable-jroup,‘in the esteem of substantial and

”though may minority.’quite Cash,even it be a small v.Thomson
(quoting 743);373, 111,§119 N.H. at 402 A.2d at 653 atProsser

(1977).§(Second)Restatement of Torts 559 The reference to the
group identifyingofesteem a is a criterion for the kinds of state­

defamatory. applied byments that can be It is a standard to be the
summary judgment,court on motion for dismissal or to determine

language question reasonablythe inwhether could have been read
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plaintiff. supra;the Thomson v. RESTATEMENTto defame Cash
111,(1977); su-(Second) 747-48. Theof 614 Prosser at§Torts §

ruling sum-perior applied this in on motion forcourt standard the
mary judgment.

possibleOnce aboutthe court has made this determination
meaning application, juryand or as of fact musta court finder

actuallylanguage anddetermine whether the was communicated
defamatory findingspossiblein areunderstood the sense. These two

commonly togetherspoken requirementrespondingas to ofof the
publication.

plaintiff prove publication group,The not to aneed
person plaintifftohowever. Publication one other than the is action­

577, (b) (c)(Second)able. Restatement of Torts comments and§
113;(1977); supra. personsee ThatProsser Thomson v. Cash one§

may family. 113,plaintiff’sbe a member of the Prosser at 767.§
relationship plaintiff mayThe closeness of a witness’ to the affect

weight testimony, evidentiarythe of his but it does not itsaffect
competence. summary, defamatory meaning byIn is determined

thinking defamatorygroup, publicationtoreference the of a but
may any person.be oneto third

The defendant’s final contention is thethat courttrial
failingerred publicationin find conditionallyto the privileged

under the rule Chagnondescribed in such cases as v. Union-Leader
426,Corp., denied,103 N.H. (1961),174 825A.2d cert. 369 830U.S.

(1962): “A privilegeconditional ... facts,is ifestablished the al­
though untrue, publishedwere occasion,on a lawful good faith,in

justifiablefor purpose,a belief,and with a onfounded reasonable
grounds of 438,its truth.” Id. at 174 A.2d at 833. The burden to
prove the of privilegeexistence such a was on the Id.defendant.
Once proven it,the defendant had the plaintiff could the~privi­defeat
lege byonly proving that the defendant had Id.;acted with malice.

Rosenblatt,Baer 26,v. 106 N.H. 203 (1964),A.2d 773 rev’d on other
grounds, 383 (1966).U.S. 75

had, genesisprivilegeThis conditional daysits in the before
Valley mitigatedMcCusker v. News supra the law for defendants in

by requiring privatedefamation cases figures prove neg­to at least
ligent as establishing liability.fault an element findingA of such
negligence, however, necessarilyis inconsistent with one element of
the privilege,traditional groundsconditional reasonable for believ­
ing that the Compare Pickeringstatement was Frink,true. v. 123

326,N.H. 461 A.2d (1983).117
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already findingsWe have discussed the trial court’s that the
agents negligent making theydefendant’s were in statements which
known, know,theory untrue,should have and on their did were as

applied plaintiff. findings preclude anyto the applicationThese of a
privilege dependent upon groundsconditional reasonable for believ­

ing the statement true. There was therefore no error in the trial
publication privilegedcourt’s failure to find the in this case.

Affirmed.
All concurred.
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