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roadway paved, uphold-the on which Keefe6 Avenue fronts is and
ing unduly penalizethe ordinance plaintiffsas enacted would the

pavefor the failure of abutters further down the avenue to their
portion.

light determination,In of plaintiffs’our we need not address the
remaining argument.

Reversed.

All concurred.
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P.A., (Michael P. and Frankof Manchester HallBrown Nixon&
brief, orally), plaintiffs.Kenison for theE. Kenison on the and Mr.

P.A., McDonough theMcDonough (Brian T. onA. of ManchesterJ.
orally),and for thebrief defendant.

case,Batchelder, injury jurypersonalIn the returned aJ. this
defendant, plaintiffs, Philip andfor the Kunze. Theverdict John

Fletcher, appeal, alleging Superior (Dalia-that theWilma Court’s
nis, jury misleading.J.) to We affirm.the wereinstructions

Service, Inc.,by Landscaping Philipemployed CheshireWhile
injured by the a backhoeFletcher was when he was struck bucket of

Hurd, writ,by co-employee. plaintiffsoperated a In their theAlbert
Hurd,alleged defendant, supervisor ofthat the the Fletcher and

negligent instructing supervising operationin and Hurd in thewas
entrustingin him use.of the backhoe and with its

charge jury, generalits to the the theIn court first discussed
damages.liability negligence,principles tort causation and Theof —

case,plaintiffs’specificon of thecourt then focused the theories
explaining duty rea-that the defendant owed Fletcher the to use

instructing, supervising entrustinginsonable care and Hurd.
cause,Continuing proximatea stated:with discussion of the court

you providefailedif find that Mr. Kunze to“Even
Hurd,proper training supervision to Mr. thisand/or

automatically tomean that Mr. Fletcher is entitleddoesn’t
damages. that a fail-his You must also find suchrecover

any,adequately supervise, if thewasure to train and/or
injuriesproximate of .... In othercause Mr. Fletcher’s

probablywords, you wouldif should find that the accident
regardless the of Mr. Kunze’shave of extentoccurred

Hurd,training supervision of then Mr.Mr.and/or
proximatenot the cause of Mr.Kunze’s conduct was

injuries toand he wouldn’t be entitled recover.”Fletcher’s
plaintiffs argue theseThe the omission from instructions onthat

negligentanyproximate of tocause reference their entrustment
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juryplaintiffs that thetheory may jury. reasonmisled the Thehave
only ifliablebe founddefendant couldhave believed that thecould

negligentby instruc-injuries defendant’swere caused theFletcher’s
supervision of Hurd.tion or

charge to state andispurpose trial court’sof theThe
language,intelligible the rules ofjury, in andexplain to the clear

263,Provost, 264,114 N.H. 319v.applicable Poulinlaw to the case.
fully on the296, (1974). jury been instructedthe hasOnceA.2d 297

the discre­parties, it is withinof theof the case and the theorieslaw
givenlaw isto which theto determine the extentof the courttion

State, 110 N.H.parties’ theories. Allen v.specific application to the
42, 45, 454, (1969).457260 A.2d

instance, appliedcourt the law of causation to twoIn thethis
negligentnot to their entrustment the­plaintiffs’ theories butof the

omission, jury chargewe must examine the as aory. thisBecause of
fairly presented case to thewhole and whether “it thedetermine

legal rightsinjusticejury no was done to thein such a manner that
chargelitigants.” supra. If as a wholePoulin v. Provost theof the
wrong verdict,may jurythe return a thewas such that it have led to

264,at A.2d at 298.verdict must be set aside. Id. 319
charge, applied proximateIn its the court the law of cause to the

negligent theory prior allegedlyplaintiffs’ twice to theentrustment
misleading discussing negligence, theinstructions. In court ex-
plained that:

duty Philip“John Kunze a to Fletcher to useowed rea-
selecting [entrusting] person operatein the tosonable care
youthe backhoe. If find that Kunze knew or shouldJohn

expe-have known that Albert Hurd lacked sufficient
safelyoperateand skillrience to the backhoe and that this

experience Philiplack of caused or contributed to cause
injuries, youFletcher’s then should find John Kunze at

fault.”

Additionally, began proximate bythe court its discussion of cause
stating:

may against only“You iffind Mr. Kunze . . . Mr.
proved youFletcher has to . . . Mr.that Kunze failed to

reasonably selecting, training, entrusting super-act in or
vising operationsthe of the backhoe in Mr. Hurd’s control

negligence proximateand that such was the cause of Mr.
injuries.”Fletcher’s
gave chargeportion appliedThe court then ofthat the which the

principles proximate plaintiffs’ negligentof cause to the theories of
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any plain-reference to thesupervision and instruction but omitted
negligenttiffs’ claim of entrustment.

instructions, explaining plaintiffs’ of lia­the theoriesThese
cause,bility proximate are contained within threelaw ofand the

jury charge. specifictranscript the refer­pages the of the Givenof
negligent proxi­relationship entrustment andences to the between

allegedlycause, proximity references theand of these tomate the
instructions, jurysaymisleading that the could have beenwe cannot

plaintiffsbelieving could bethat a verdict for themisled into
only adequately super­to train orif the defendant failedreturned

plain­application proximate cause to theofvise Hurd. The court’s
clearlysupervisionnegligent and was antheories of instructiontiffs’

instructions,givenpreviously and not a limitation.elaboration of the
whole, injus­Thus, viewing jury charge we conclude that nothe as a

litigants.legal rights of thetice was done to the

Affirmed.
C.J., sit;King, did not the others concurred.
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