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any plain-reference to thesupervision and instruction but omitted
negligenttiffs’ claim of entrustment.

instructions, explaining plaintiffs’ of lia­the theoriesThese
cause,bility proximate are contained within threelaw ofand the

jury charge. specifictranscript the refer­pages the of the Givenof
negligent proxi­relationship entrustment andences to the between

allegedlycause, proximity references theand of these tomate the
instructions, jurysaymisleading that the could have beenwe cannot

plaintiffsbelieving could bethat a verdict for themisled into
only adequately super­to train orif the defendant failedreturned

plain­application proximate cause to theofvise Hurd. The court’s
clearlysupervisionnegligent and was antheories of instructiontiffs’

instructions,givenpreviously and not a limitation.elaboration of the
whole, injus­Thus, viewing jury charge we conclude that nothe as a

litigants.legal rights of thetice was done to the

Affirmed.
C.J., sit;King, did not the others concurred.
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McLane, P.A.,Graf, Raulerson (James& Middleton of Manchester
brief,R. Muirhead and Richard A. Samuels on the and Mr. Muir-

orally), plaintiff.head for the
P.A., (William ChapmanOrr & Reno of Concord L. on the brief

orally),and for the defendants.

Douglas, Superior (Wyman, J.)J. The Court transferred five
questions ruling pursuantwithout to this court to RSA 491:17 and
Supreme presentedCourt Rule 8. The issues in the transferred
questions rights dissentingconcern the and liabilities of stock-

corporations appraisalholders and under the stock statute. RSA
1, 1982,(repealed February replaced by294:76-:80 and RSA 293-A:

1983)).(Supp. questions81-:82 nega-We answer one and two in the
questiontive and three in the affirmative.

(ofThe defendants beneficially)owned record stock inand/or
Corporation proposed mergerBankEast in 1981 when the with

Subsequent announcement,another bank was announced. to this the
acquired January 1982,defendants additional BankEast stock. In

proposed merger approved bythe was considered and the BankEast
stockholders in accordance with RSA 294:42. The defendants voted
against merger perfected rightthe statutoryand thereafter their to

294:42, VI,appraisal. RSA :76.
parties agree upon stock,The were unable to the value of the and

appraisalthe defendants andemanded of all of their stock. RSA
294:77,In parties294:76-:80. accordance with RSA the each

appraiser,anappointed appointed appraiser.who in turn a third
appraisers unanimouslymet andThe determined the value of the

merger.stock of the date ofas the
Following appraisers, plaintiffthe decision of the the offered to

pay appraised pricethe defendants the for the Thestock. defendants
processdecided appraisalto withdraw from the and so notified the

plaintiff. plaintiff paymentThe then tendered for the tostock the
appraised price. payment,atdefendants the The defendants refused

plaintiff compeland the toinstituted this action the defendants to
enjoin disposingtransfer the stock and to them from otherwise of

preliminary injunction granted onlythe stock. A pertainingwas to
acquired prior mergerthe stock to the announcement.

ruling questionsThe court then transferred without five of law to
onlythis ques-court. We need address the first three transferred

tions:

May dissenting“1. a shareholder who demandmade for
payment of the fair value of his stock under 294:42RSA

76-80,and statutorywithdraw all his shares from the
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by appraisers,following theappraisal process a decision
statute, the fair valueofappointed in with theaccordance

theshares, following for transfer ofa demandof said and
shares, beforebutpayment for theand offer ofshares

by corporation?payment theoftender
may dis-negative, thequestion 1 isto2. If the answer

liabilitywithdraw, any thetosenting withoutshareholder
receiving noticecorporation, purchased aftersharesthose

subsequently dis-corporate which heof the action from
sented?

negative, is thequestions 1 and 2 areto3. If the answer
law, com-entitled, an ordercorporation as a of tomatter

pelling to all his shares?”the shareholder transfer

argue they allowed to withdrawthat should beThe defendants
atappraisers have arrived theirappraisal processthe after thefrom
permit-alternative, argue theythey should bethe thatdecision. In

process the stock that wasappraisalto theted withdraw from
merger.acquired proposed Thethe announcement of theafter

single supportof court in ofhave cited the decision adefendants not
anyposition, and to such case.our research fails revealtheir

position, refer several lawsupport of their the defendants toIn
inadequate remedy.appraisal anto illustrate that isreview articles

Comment, AppraisalValuation Dissenters’ Stock Under Stat-See of
right1453, (“The appraisalutes, (1966)L. 1453 n.l79 Harv. Rev.

grounds.justifiably of other Diffi-criticized on a numberhas been
procedures .... Dissenters aretechnical limit its usefulnesscult

.”);gains see alsosubject capital . . . Voren-income tax at ratesto
Right,berg, Dissenting Appraisalthe Stockholder’sExclusiveness of

1189, will,(“[A]ppraisal(1964)1201 even underL. Rev.77 Harv.
givestatutory procedures,best the often the stockholder lessthe of

worth.”).his stock isthan
appraisalWhile and other commentators have criticized thethese

suggestthey remotely optionprocess, do tonot even that an with-
decision,process, appraisers’ justi-the after the bedraw from would

addition,rectify problems.fied or would the In the defendants’
argument appraisal process inadequateisthat the unfair and as a
remedy legislatureproperly thewould be more addressed to than to
this court.

legislature comprehensive statutory pro-The enacted a scheme to
remedy objectequitable specifiedanvide when stockholders to cor-

porate provided:actions. RSA 294:76

any corporationin which shall“A stockholder business
sell, lease, exchangeduly propertyallhave voted to or its
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anything exceptand assets for money, changeor to the
nature of its in provisionsbusiness accordance with the of

41,RSA 294:40 meetingand who at the of stockholders
againsthas voted may, dayssuch action within 30 after

meeting,the date of said writingmake a upondemand in
corporation paymentthe for to him for his stock at its fair

value.”

compliedThe defendants with RSA 294:76 and elected to demand
payment corporationfrom the for the fair value of their stock. The

plaintiffdefendants and the agreewere unable to on the value of the
and, thus, appraisersstock three appointedwere in accordance with

RSA 294:77:

corporation“If the agreeand the stockholder cannot
upon the sale, lease,value of the stock at the date of such
exchange, change,or such byvalue shall be ascertained 3

persons,disinterested byone of whom shall be named the
stockholder, by corporation,another bythe and the third
the 2 thus chosen.”
appraisers met,The pertainingconsidered evidence to the value of

stock,the and reached a unanimous decision. The defendants’ own
appraiser participated decision,in this anyand there has not been
allegation illegality.of fraud or other

appraisers providedThe effect of of thethe decision is for in RSA
294:78:

finding“The appraisersof the final,shall be and if their
paidaward byis not corporationthe dayswithin 30 after

mayit is made byit be recovered the stockholder from the
corporation in an assumpsit.”action of

(Emphasis added.) argueThe defendants that the word “final” as
in onlyused the appraisersstatute completedmeans that the have

their work finding may contested,and that their not be not that the
precluded withdrawingdefendants are appraisal proc-from from the
agree and,ess. We do below,not for the reasons set forth hold that
maythe anydefendants not withdraw apprais-of the stock from the

process.al

plain meaningThe language statutoryof the in the scheme
precludes appraisal process followingwithdrawal from the the
appraisers’ decision. RSA 294:78 states that the decision of the
appraisers final,”“shall be and RSA 294:79 states that the “stock­
holder shall forthwith transfer” corporationthe stock to the upon
receipt appraised priceof the together,for the stock. Read the lan-
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guage mandatory statutoryof these two sections evinces a scheme
followed, provisionis and it not include a forwhich to be does with-

process.drawal from the
by defendants,The Massachusetts case cited in which a similar

permit judicial appraisers’was to review thestatute construed of
finding, Wells,helpfulis not the In 224to defendants. Cole v. Mass.

513,504, 189, (1916), Supreme113 N.E. 192 the Judicial Court held
judicial appraisers’ permissiblethat review theof decision was

allegations misappropriation.when were of fraud and But seethere
Co., 372, 376, 428,v. PublicGordon Service 101 N.H. 143 431A.2d

allegations(1958). Since beenthere have no of fraud in the instant
case, holdingwe need not reconsider the of Gordon v. Public Service

id.Co.
construing jurisdic­In similar statutes the ofcourts several other

tions have appraisal processheld that withdrawal from the is not
permitted. Castings Corp.,In Bauman v. Advance Aluminum 27 Ill.

184,App. 178, 382,2d (1960),169 N.E.2d 385 the court stated that
carry through legal“he is bound histo suit ato conclusion and he

notcan dismiss his suit and resume his status as a stockholder.” See
Corporation, 203, 211, 780,v. YorkRoot 28 Del. Ch. 39 A.2d 783

Co.,(1944); Martignette Sagamore Mfg. 138,136,v. 340 Mass. 163
9, Baldwin,(1959); 141, 156,N.E.2d 11 v. 221Johnson S.C. 69

585, (1952).S.E.2d 592
fewThe commentators havethat addressed this issue are in

agreement position dissentingthe maywith that the stockholders
appraisal process followingnot withdraw from the the decision of

appraisers.the “Once the pay-stockholder has made fordemand
stock, fraud,forment his at least in the absence of he probablyhas

irrevocably remedycommitted himself to that and can not there-
change mind,after his at least corpora-without the consent of the
Looney, Dissenting Minoritytion.” Right Appraisal,Stockholder’s of

85,4 (1962);B.C. Indus. & (“RhodeCom. L. Rev. 96 see id. at 96 n.37
onlyIsland the Uniform[was] Commercial expresslyCode state

providing maythethat stockholder anywithdraw his demand at
prior appraiser’s report.”);time to the Cavitch,see also Z.6 Busi-
Organizationsness (1976) (“Generally, dissentinga§ 112.03[3]

mayshareholder not paymentrevoke his fordemand without first
securing corporationthe consent of the or the of directors.”).board

voluntarilyThe defendants have statutoryelected this
remedy and as a plaintiffresult have caused the substantial
expenses hardship. alone,and policy premisedPublic on a sense of

play mutuality obligations,fair requireand of would dissenting
stockholders to be remedybound to followingtheir elected the deci-
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appraisers. dissenting permittedsion of the If stockholders were to
appraisal followingprocesswithdraw from the the decision of the

appraisers, corporate uncertainty opportunityand the for stock
Baldwin,manipulation 156,would result. See v. 221Johnson S.C. at

(“[T]o greatat69 S.E.2d 592 hold otherwise would lead to uncer-
tainty confusion.”).and much

argument bindingThe defendants’ that there is not a con­
dissenting accepted paymenttract until the stockholders have for

providestheir stock is also without merit. RSA 294:78 ifthat the
corporation pay appraisers’ thirty days,fails to the award within the

may assumpsit.”stockholder recover inthe award “an action of This
provision clearly legislativeindicates the intention to create an

following appraisers.enforceable contract the decision of the The
provided remedy law, 294:78,stockholders were with a at RSA and

corporation equitable remedy, 294:79,the with an RSA for breaches
of the contract.

electing statutory remedy have,In this the dissenters in
effect, corporationoffered to sell their pricestock to the at the to be

by legislatureappraisers. acceptedset the The has this offer for the
corporation requiringby participation appraisal process.its in the

only remainingstep appraisersRSA 294:76-:78. The after the have
contract,performancereached a decision is the of the and the reme­

clearly provided bydies for failure to do so are for statute. RSA
294:78, :79.

argueThe defendants in portionthe alternative that the of their
acquiredstock proposed mergerafter the announcement of the

exempted appraisal process.should be from the “A shareholder who
acquired plans mergerhis publicshare after the for the became was

appraisalnot entitled to since he did not have the characteristics of
purchaser;a bona fide to hold corporationotherwise would allow the

subject Note, Dissentingto be to harassment.” The Shareholders’
Appraisal Statute: UponCost and Interest Provisions theInfluence of
Efficacy 57,Remedy,the (1970) (citing Dynam­50 L.B.U. Rev. 58of

Co.,Corp. 50,ics v. 4America Abraham & Misc. 2d 152 N.Y.S.2dof
1005,(Sup. Ct.), modified, App. 533,807 1 2dDiv. 153 N.Y.S.2d

denied, 673,appeal App. (1956)).2 2dDiv. 153 N.Y.S.2d 554
The decision of the New York court is not of assistance to the

corporationdefendants in partybecause that case the was the seek-
ing after-acquired appraisalto have the stocks excluded from the
process. Dynamics Corp. supra.America v. Abraham & Co. Inof

however,case, dissentingthis it is the attempt-stockholders who are
ing after-acquiredto appraisalhave the stocks excluded from the
process. Accordingly, corporationwe need not decide whether this
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could have had after-acquiredthe defendants’ stock excluded from
appraisal process,the nor do we need decide whether the defendants

anycould have withdrawn appraisalof that stock processfrom the
prior appraisers’to the decision.

voluntarilyThe subjectdefendants elected to all of their
appraisal processstock to the attemptand anymade no to withdraw

process priorof it from the appraisers’to the decision. The defend­
remedyants elected their byand are now bound its terms. Gor­Cf.

Co.,don 372, 376,v. Public 428,Service 101 N.H. 143 A.2d 431
(1958) (“[T]he statutory remedy dissenting utilityof a stockholder

exclusive.”).was
Accordingly, questionstransferred one and two are answered in

negative.the

question three,Transferred number corporationwhether the
compellingis entitled to an order the defendants to transfer all of

corporation,the stock to the is answered in the affirmative. RSA
provides294:79 that the “stockholder shall forthwith transfer” the

corporationstock upon paymentto the by corporationthe of the
appraisal price. statutoryaward languageThis clearly evinces a
legislative corporationintent to equitableconfer on remedythe the

specific performance. addition,of In corporationthe does not have
adequatean remedy at law because quantitythe stock is of limited

and, thus, unique. See Gordon supra.v. Public Service Co.

Remanded.
King, C.J., sit;did not the others concurred.
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