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and, thus, income,plaintiff’s employment,the hours of her was not
Moreover, expenses, voluntarily incurred,an insubstantial. increase

ordinarily supportwill the modification or termination of an ali-
Noddin, 76,mony 73, 1051,award. See Noddin v. 123 N.H. 455 A.2d

(1983). properly1053 We therefore conclude the deter-that master
alimonymined that continuance of the award would be neither

nothingimproper sug-nor unfair. We see in the record that would
gest that the master abused her discretion.

Affirmed.
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by orally,Plymouth, plain-forKelly, of brief and theEdwin W.
tiff.

P.A., Plymouth HopkinsHopkins (WilliamofRay H. on the&
orally),and for the defendant.brief

Brock, appeal isprincipal to considered in thisJ. The issue be
defendant, Downing, employeeA. an of thethe waswhether Chester

when,Burnham, Royal LoggingRoyal onplaintiff, Burnhamd/b/a
eye.27,1982, Hampshire Deputyinjured his Newhe TheDecember

Downing employeewas an and wasCommissioner found thatLabor
chapter 281compensation benefits under RSAentitled to workers’

Burnham, allegingeye.eyesight in thatby virtue of his loss of one
contractor,Downing independent appealed Superiorto thewas an

(Thomas(Johnson, J.), approved Master’s Pan-which a M.Court
coast, trial, DowningEsq.) finding, employee atafter was ana that

broughtinjury. appeal. theof then this Forthe time his Burnham
reasons,following we affirm.

Burnham, engaged logging opera-proprietor, inas a sole was a
20,1982, workingRumney. Downing beganin fortion On December

Downing’s“chopper.” principal duty toas was fell andBurnham a
trees lot. The does not de-limb to be skidded out of a wood record

occurred,injury parties stipulatedscribe how the but the before the
27,injurymaster that the occurred at about noon on December

1982, Downing choppingwhile was in the woods.

determining employeeIn anwhether an individual is an or
compensationindependent purposescontractor for of workers’

benefits, employs “totalitythe test.court a of the circumstances”
Estate, 733, 735,Shepherd, A.2dHamel Real Inc. v. 121 N.H. 433

1320, Sons, 652,(1981); 1151321 Walker v. Charles DiPrizio & N.H.
654, 355, considered,(1975).348 A.2d Numerous factors are357

necessarilypresencewith the or absence of one more factors notor
employee independentconclusive as to the of an anexistence versus
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Agencyrelationship. (Second)contractor See Restatement of §
(1958).220 The relationship existingdetermination that the between
partiesthe employer/employee, therefore,was or was not that of

depends upon the facts of each case.

Though presentsthe record indicia relationships,of both the
“findings rulingsand of the trial court must be sustained unless
they lacking support byare in evidential or tainted error of law.”

Morgrage, 591, 596,Town v. 385,122 N.H. 448 A.2d 388of Goffstown
(1982); Hagianis, 314, 316,see 154,also Walter v. 97 N.H. 87 A.2d

(1952). law,157 The record before sup­us reveals no error of and
ports finding Downing employeethe master’s that was an of Burn-­

injuryham at the time independentof his and not an contractor.

(1) Downingwas evidence that:There had never before
chopper logging operation skidders,worked as a in a which used

son, David,and that either Burnham or Burnham’s described for
Downing techniques cutting skidder;the (2)of for a the hours that
Downing byworked were determined the hours that were worked

David,by operated skidder; (3)who the explainedBurnham to
Downing cut;what trees (4)he wanted and did not want Burnham

Downing softwood,told dependingto cut uponhardwood or what
Burnham;accept althoughthe mill would (5) Downingfrom sup­

plied saw,his own which party,he had borrowed from a third
Burnham owned the skidder and the truck used to haul the wood to

mill; (6) Downingthe employeebelieved he was an and was never
contractor;told independentthat he would be an (7)considered and

promise agreement DowningBurnham made no or that would have
right cuttingthe absolute to particularfinish trees on the lot

evidence, reasonablyinvolved. From the master could concludethis
Downing primarily providingthat opera­was labor for Burnham’s

employee.tion and was an

plaintiff’s argumentThe requires findingthat RSA 281:4-a a
Downing subcontractor, relieving plaintiffthat was a thus the from

responsibility providing coveragefor compensationworkers’ for
himself,Downing providesis without merit. RSA 281:4-a that con­

tractors as defined compen­therein shall liable thebe for workers’
employeessation for of their subcontractors. See v.Walker Charles

Sons, 655,DiPrizio relevancy& 115 N.H. at 348 A.2d at 358. The of
onlyRSA 281:4-a is determined after the court determines the rela­

tionship parties.between precludethe id.See RSA 281:4-a does not
findinga employer/employee relationship.of an
Finally, correctlywe conclude that the master calculated Down-

ing’s average weekly wages in order to establish the amount of
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Downing only forweekly compensation. workedDowning’s workers’
half-daydays plus beforeinjury: thedays threefour hisbefore
noon,Thursday December(Monday, 20 untilDecemberChristmas

injured (Monday,morning day23, of he was1982), theand the
Downinginitially argued that because27,1982). BurnhamDecember

checks,given twoduring separate waswork weeks andworked two
weekly wageaverage$200,$220, hissecond forone for and the

weekly beDowning’s compensation would thenshould be $210.
281:23, (now11(a) RSApercent of this RSA66 amount. See2/3

281:23, 1983)).(Supp.II
281:2, VII(l) provides:RSA

by takingweekly computed“Average wages ... shall be
gross earnings injured employee in serviceof thethethe

weeks,during preceding or aemployer 12theof the same
year,longer if favorable toperiod, to one morenot exceed

byby of weeks.injured, the number Wherethe divided
employeeduring which thethereason shortness timeofof

employer or the nature oremploymentin hishas been the of
compute theemployment, inequitable tothe it isterm of

regard maydefined, beweekly wages previouslyaverage as
agreementdesignated in hispayhad the rateto ofof

gross earnings inpersonsof theemployment or to the
bygrade, employed work the samesame at the same

by personemployer, person employed,or if there is no so a
employ-grade, employed in class ofof the same the same

locality.”ment in the same
added.)(Emphasis

Downing’s pay per of millablerate of was thousand feet$14
lengthper pulpwood. The master foundlumber and cord for tree$8

days work,Downing paidthat was for his four of which would$420
that, givenweekly wagesinresult of We conclude the short­$520.

Downing byduring employedness of been Burn-­time which had
ham, alleged periodsand that of the work consti­the fact neither

Downing, inequitablebe totuted a full week of work for it would
average weekly wages suggested by plaintiff.compute the as the

case, saythe the masterGiven circumstances of this we cannot that
Downing’s average wagecomputing weeklyabused his indiscretion

as he did.

benefits, however,Downing’s weekly compensationworkers’
regulations depart­bywere to then current of thelimited the$279

281:23, 281:23, (Supp.11(a) (now IIofment labor. See RSA RSA
1983)). reject Downing’s toWe contention that the 1983 amendment
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281:23, 11(a), increasing compensationtheRSA maximum to 150
percent average weekly wage, requires Downing’sof the State’s that
weekly 1983,compensation rate tobe increased See Laws$346.66.

August 21,392:11. We note that the amendment became effective on
1983, days superior approvingtwo before the issuedcourt its decree

report presentthe inmaster’s the case.
However, rightsDowning’s liabilityand Burnham’s became fixed

injury. 444,Company, 446,as of the date of the Cote v. 85 N.H. 160
101, (1932); City102 Dep’t,A. accord Lessard v. Manchester Fireof

43, 47, 365, (1978); Ranger118 N.H. 382 A.2d 367 v. N.H. Youthcf.
Center, 648, (in117 (1977)Dev. N.H. A.2d a in377 132 case which

injury years determiningapart,and loss occur in the scheduled
permanent impairment award, average weekly wagethe shall be

upon employee’s wagesbased the promptas of the date of medical
regarding loss). anydisclosure the In the ofabsence indication that

effect,1983this amendment was intended to ahave retroactive it is
applicable injuries occurring Opinionnot to adoption.before its See

Justices, 509, 511, 48,the 99 (1955);112N.H. A.2d 50 accord Les-of
City 47,Dep’t,sard v. Manchester Fire 118 N.H. at 382 A.2d atof

367-68.

however,reject, contention,We also Burnham’s raised in
brief,supplemental Downing’s weeklyhis compensationthat rate

adjusted Althoughshould be downward. we are without a record of
hearing labor,departmentthe plaintiffbefore the of the states that
deputy Downingthe ofcommissioner labor ruled that was entitled

weekly compensation average weeklyto wagebased anon of $200.
argues departmentBurnham that the of labor is the final arbiter on

superiorthe issue of the amount of the award and that the court has
jurisdiction compensation disagree.no to alter the award. We

281:37,1 provides pertinent part:RSA in

appeal commissioner,“An from a ofdecision the or his
representative, mayauthorized superiorbe taken to the

decision____dayscourt no later than 30 from the date of such
hearing justiceAt such a trial shall be ahadfull before of

superior court, jury,the dayswithout and within 30 there-
settingafter the court shall make its award forth its find-

ings of and applicablefact the law thereto .. ..”
general(Emphasis added.) purpose permit“The of RSA 281:37 is to

a substitution of the conclusions of the court for ofthose the commis-
Zessin, 556,Nancy, 558,sioner.” Charles & Inc. 118v. N.H. 391 A.2d

880, (1978). encompassed statutory882 We conclude that within the
provision superior court,full infor a trial the which thereafter
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of the awardauthority adjustto the amountaward, is theitsmakes
Seeapplicable law.and thepresentedupon evidencethebased

(1969).565,Kane, 355258 A.2dN.H.Broadcasting v. 109Knight Co.
rele-495, (1984), is not1189A.2dGunzel, 471124 N.H.Petition of

281:26, IV, whichGunzel, RSAwe addressedPetitionvant. In of
ofthe amountdetermineshallcommissionerlaborprovides that the

partial on thelosspermanentpercentage ofcompensation and/or
findings beshallthat thoseandcompetent evidencemedicalbasis of

281:26, presentThe1190; IV.498, RSAatat A.2dId. 471final.
partial loss.permanentadispute not concerndoes

Affirmed.
J., sit;Batchelder, others concurred.not thedid
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