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preliminary approvalgrantingin this case fromthe boarddude
rightstatutoryplaintiff had asubject theWe hold thatto conditions.

Agway had the conditions.question meton whetherto be heard the
exceptionspecial necessar-theto conclude thatit was errorWe hold

change Agway’s plans.ily insurvived the
to theAccordingly, the caseapproval and remandwe vacate the

mayhearing plaintiff beat thewill a whichThe board holdboard.
2, 7, 10. The9 andAgway conditionshas fulfilledheard on whether
Agway theunlessmay a favorable toenter further orderboard not

of the seconda considerationits own order afterZBA reaffirms
plan.

and remanded.Reversed

All concurred.
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Durmer, Nashua, by orally, plaintiff.and theKris E. of brief for
Leslie, Zelin,Soule, (Robert theBronstein & of P. Leslie onSalem
orally),brief and for the defendant.

Brock, plaintiff, Richards, allegesappeal,In this theJ. Valerie
(Dalianis, J.) approvingthat the Trial Court erred in a master’s
ordering custody par-and a ofrecommendation modification of the

using that inties’ two minor children a standard other than set forth
Cook, 440, (1974).Perreault 114 A.2d 610 wev. N.H. 322 Because

Love,(Alice reasoningEsq.)theconclude that Master’s S. was con-
reasoning supra,sistent with the of Perreault v. Cook and because

discretion,we find of weno abuse affirm.
1982,April party allegingIn each filed a for divorcelibel irrecon-

May 1982, superior tempo-cilable differences. In the court made a
rary allowing partiesorder which both to toincluded continue

sons,family couple’sin withreside at the residence Bedford the two
ages eight Inthirteen and at the the final divorce decreetime.

1982, incorporated parties’in the trial court theissued November
agreement they joint legal custody, custodyphysicalthat share that

defendant,placed plaintiff,be with thatthe and the Robert
rights. Shortly thereafter,Richards, awardedbe liberal visitation

familythe defendant vacated the home.
1983, alleg-January plaintiff contempt,In the filed a motion for

ing, things,among other that the had refused todefendant return
custody holidays.the to herchildren after the Christmas The

modify custody. hearingdefendant filed a cross-motion to A on both
September onlyheld master in It themotions was before a 1983. is

respectcourt’s with to the cross-motion that is relevantaction to this
appeal. superior approvedThe court the master’s recommendation

custody by changing physicalthat bethe final order modified cus-
tody plaintiffof from the the The order ofthe children to defendant.

stayed pending appeal andmodification was until the defendant has
presentresidence the within their schoolestablished a for children

plaintiff appeal.fileddistrict. The then this
supports par-theThe evidence master’s determination that both

parents. preferenceties are There is little that the of thefit doubt
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significant underlying recommendationa factor thewaschildren
ordercustody review thebe We are asked toshould modified.that

despite the master’scustody was madeof whichfor modification
grantstatement, to theexpressed in recommendationher written

modification, presentedrequest that the evidence atfordefendant’s
hearing standard.failed to the Perreaultthe meet

Cook, relationshipv. court stated thatIn Perreault the “[t]he
unless theby custody should not be disturbedthe awardestablished

affecting themoving party that the circumstancesdemonstrates
greatly isthat there achild been so alteredwelfare of the have

tostrong be harmed if he continues livepossibility the child will
443,arrangement.” 612.present Id. at 322 A.2d attheunder

strongalways expressedundisputed boys athat haveis theIt
reports ofFrom the thepreference to live with the defendant.

retained,guardian itpsychologistand which shead litem the
preference may boys’appears partlythat this be the result of the

target angerhaving plaintiff their confusionof andmade the the
Although preferencefamily boys’break-up of the theover unit.the
constant, conclu-to father has remained the master’slive with their

incorporatingnothing changed the final decreesion has sincethat
agreement custody, encompassif intended circum-parties’the on to

onlypreference,beyond in error. It was after thestances this was
familylivingboys experienced in the homefinal decree that the

presence ofwithout the their father.

Ordinarily inappropriate point theit to to finalwould be
circumstance,change at baras a in but the casedecree itself

remainingparties in theinvolved the unusual circumstance of both
family during temporaryperiod of the order. Theresidence the

opportunitydid thechildren therefore not have the before final
realityseparation ofdecree to deal with the and the the divorce

usually parties separateis what first under orwhich occurs when
prior onlytemporary after final decreeto a order. It was the that

began experience living family.boys partthe to as of a divorced

Perreault,inAs stated the alteration in mustcircumstances
strongbe possibilitysuch that “there is a the child will be harmed if

arrangement.” 443,he presentcontinues to live under the Id. at 322
Underlying pronouncement was,A.2d at 612. our of the standard

is, recognitionand the concern for the welfare of the child and the of
importance family relationships healthy psycho­the of stable to the

logical development Id.; Sullivan,of seechildren. also Perreault v.
40, 42, 937, (1983).124 466N.H. 938 thatA.2d We conclude the
modify custodydecision to consistent with of Per­was the rationale
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LaPorte,Surprenant 347, 349,reault v. Cook. See v. 122 N.H. 444
552, (1982).A.2d 553

guardian hearingThe ad litem testified at the before the master
that, making originalin her recommendation that the children be
placed physical custody plaintiff,in the anticipatedof the she had

boys’ animositythat the toward their mother would lessen and that
feelings continuingthese abated would override their desire to live

report psychologist,with their father. The of the filed with the
court, placement parent likelyindicated that with either could

estrangementin plaintiffresult further between the and at least the
boy. counselingolder The children have received some over the

year, negative feelingscourse of a which has failed to erase the that
they hold toward their mother.

However, during 1983, grantedthe summer of the defendant was
period during boysan extended of visitation which the lived with

weeks, guardianhim in Massachusetts for more than five and the ad
periodlitem testified that when she saw the children after this she

lessening hostilitynoticed a guardianof toward their mother. The
custodyad litem made no recommendation as to in her written

report submitted theto court at the time of the modification hear-
ing. However, question, posed byin answer to a the defendant’s
counsel, guardianthe opinionad litem testified inthat her the

gained by placingbenefits to the children to be them with the
presently outweighed anydefendant psychologi-risk of emotional or

might change custodycal disorientation which (seeresult from a in
Hille, 109, 112,Hille 703,v. 116 (1976)),N.H. 352 A.2d and706

that, knowledge primarily consideringbased on her and the
strength children, placementof the views of the with the defendant

appropriate.would be

upon evidence,Based this we can find no abuse of discretion
orderingin physical custody.the strongmodification of Given the

continuing preference father,and of the children to live with their
change physical custody unlikely producethe in tois the loss of a

security,sense of disruptionthe confusion of emotions and the of the
growth accompanychild’s as an “shuffling”individual which can a

parents,of a underlaychild between concern whichfor our decision
Cook, 443,in 612;Perreault. Perreault v. 114 atN.H. 322 A.2d at see

Hille, 111,Hille v. (“courts116 N.H. at 352 A.2d at 705 should not
ready modify custody‘be so to orders that the child will be disturbed

upset by repeated changes’” (quoting Jr.,and Clark,the H. Law OF
(1968))). Moreover,Domestic Relations 17.7 the§ fact that the

hostilitychildren’s toward their mother decreased after the extended
supportsvisitation with their father the master’s view that the
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salutary of re-effectcustody might have the additionalchange in
the children.plaintiff andestablishing thethe bond between

custodyphysical deservesas to hispreference of a childThe
938;42,Sullivan, at466 A.2d124 N.H. atPerreault v.consideration.

374,793, 799, 378Provencal, 451 A.2d122 N.H.v.see Provencal
Pozzo, 113v. Deldetermination); Pozzocustody Del(1982) (initial

custody determina­437, 151, (1973) (initial436, 153309 A.2dN.H.
FamilyHampshire Practice, 235Douglas, Law §tion); NewC.3

anymayage electof 14(a above the(1982); 463:14 minorRSAcf.
guardian).person for his

litigation shouldparties domestictomake clear thatWe wish to
campaign for theirencouraged by in this case tothe resultnot be

closelyto scrutinizepreference. the courtsWe cautionchild’s stated
preference. The master’sunderlyingany a child’s statedinfluences

gave due considerationshepresent case indicates thatreport in the
say, uponinfluencing basedWe cannotthe children.to the factors

gleanedmaturity as fromage, intelligence of the childrenandthe
byrecord, weight given preference the master wastheirthat thethe

either unwarranted or unreasonable.
presented unusual circumstancescase before usWe stress that the

by the standard setdecision to diluteand that we do not intend this
heavy persuasionsupra, burden ofin v. or theforth Perreault Cook

seeking v. How­imposes party modification. See Howardit on the a
1318,ard, 267, 272, (1983); Houde v. Beck­124 469 A.2d 1321N.H.

legal721, 504, (1976).719, Joint506 cus­meyer, 116 N.H. 366 A.2d
Sanborn, 740,tody unchanged. 123 N.H.v.continues SanbornCf.

746, 888, (1983).465 A.2d 892

Affirmed.
All concurred.


