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introducing priorevidence of his convic-preclude the State fromto
on cross-examination.tions

Superior (Temple, J.) concluded that if theThe Court
unjustlyjury he wasto the believe “thattried makedefendant

him,”earlier, advantagesystem of then theand the tookaccused
priorthe convictions. We hold thatwould be allowed to showState
upopened inadmissiblewould have this otherwisethe defendant

previously unjustlyif had that he had beenhe testifiedevidence
Perron, 941,by judicial system. 122the See State v. N.H.treated

Butler, 888,422, 891-92,949, (1982); State v. 117 N.H.454 A.2d 426
Loden,827, People(1977); App.also v. 31 Ill.829-30 see 3d379 A.2d

337, State,612, 616, Drollinger v.(1975);340-41 409334 N.E.2d
State, 297,1084, (Ind. 1980); v.1087 Gilliam 383 N.E.2d 301N.E.2d

wrongly(Ind. 1978). The that the defendant had beeninference
inabilityaccused, past,or in and the ofconvicted incarcerated the

validityestablishing the of thoseto introduce evidencethe State
actions, impossible position.”“put prosecution in an Statewould the

supra (evidencesupra; see v. State relied on toButler also Gilliamv.
misleading impres­aopen up must leave trier of fact with false or

rulingThus, say that the trial court’s tentative wassion). we cannot
of discretion.an abuse

Affirmed.
J., sit;Souter, did not the others concurred.
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Smith,Gregory attorney general (Gregory Swope,H. assistantW.
attorney general, orally),on the brief and for the State.

Rubega, (Alfred Rubega,Levine & of Sanbornville T. on the briefJ.
orally), forand the defendant.

King, defendant, Rodney Portigue, appealsTheC.J. his convic-
by jury County Superior (Temple, J.)tion a in the Strafford Court of

endangeringthe misdemeanor of the welfare of child inhis violation
639:3, (Supp. 1983).of IRSA The defendant was sentenced to one

year questions presentedin (1)the house of Thecorrection. are:
particulars proper-whether the defendant’s motion for a bill of was

denied;ly (2) rights protected bywhether the defendant’s the Fifth
and Fourteenth Amendments of the United States Constitution were
violated; (3) whether the defendant’s motions for mistrial were cor-

denied;rectly (4) supportand whether the evidence towas sufficient
jury’s follow,verdict. Forthe the reasons that we affirm.

following hearingThe facts have been adduced from the on the
and,suppress determiningpurposemotion to for the of the suffi-

evidence, 9, 1982,ciency Januaryfrom the trialof the record. On at
a.m.,approximately emergency1:00 the defendant entered the room

Hospital carrying daugh-of the Frisbie Memorial in Rochester his
Amy Portigue, child,ter a in his arms. The defendant told the

emergency duty hospitalmedical technician on at the histhat
daughter severelyneeded to be examined because his wife had been
disciplining precedingthe child for the two weeks.
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brought into a trauma room where theA nurse the defendant
theexamined. Both the nurse and medicalchild was undressed and

bruising,extensivethat the child exhibitedtechnician observed
eyes,including puffing around the and was notdiscoloration and

breathing. inquiryresponse the nurse’s about the child’s condi-In to
beatingtion, “[sjhe’s her” for astated beenthe defendant “[o]ver

awaythat “I should have taken herweek.” He also told the nurse
long ago.” was then ushered into theher a time The defendantfrom

waiting by hospital personnel.room
respond cardiopulmonarythe child to to resuscitationAfter failed

pro-by emergency physician, child wasthe room theconducted
autopsy performed on the child laterdead at 1:12 a.m. Thenounced

Countymorning by the medical examiner revealedthat Strafford
body surfaces, including eyesblackmultiple bruises over all of her

bruises, apparently inflicted over a two-and other facial which were
fourteen-day period prior The medical exam-to the child’s death.to

the child wereiner testified that the bruises he observed on consist-
kicked, beingbeing strapswith the child’s and beaten with andent

a lacera-hands. The medical examiner also observed crustedhuman
long,scalp, inches whichtion of the child’s about one-and-one-half

wound,formerly gapinga and which was consistent with ahad been
object.falling sharp autopsy further revealed achild’s onto a The

chin, days age,inprominent child’s two to five andabrasion on the
gangrenous producedtoes. The internal examination of the child
evidence of trauma.

a.m.,approximately the defendant sat in the wait-At 1:25 while
area,emergency approached bying hospital he wasroom of the

rights.Sergeant and advised of his MirandaRochester Police Cook
Arizona, (1966). wasMiranda v. 384 U.S. 436 Since Officer Cook not

possession a so-called Miranda form at the time of the inter-in of
view, rights wasa written waiver of the defendant’s Miranda not

The interview the defendant was con-executed until a later time. of
officer, standingpolice who waspresencein of anotherducted the

waitingby swinging in the room which led to the mainthe doors
waitingemergency exits in theThere are two other room: aarea.

hospitalhallway main corridor of the and a set ofwhich leads to the
glass directly onto the street. Officer Cook testifieddoors which exit

duringhospital thethe was free to leave the course ofthat defendant
the interview.

response questioning regardingIn to Officer Cook’s the condition
child, respiratoryof the the defendant described the child’s illness.

discussing bringbrieflyAfter the reasons for his decision to the
defendant, accordinghospital,child to the the to Officer Cook’s tes-

timony, paused. following colloquyOfficer Cook testified that the
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quite thatit’s obvious“I told himdefendant then occurred:with the
said,things place, hebeatings andand other had takenand bruises

theget in Cook informedwant to her trouble.’” OfficerT don’t
surroundingstorycompleteif did disclose thethat he notdefendant

condition, probably intobe somethe defendant “couldthe child’s
Thereupon,Department. theproblems” with the Rochester Police

“Okay, you,” proceeded to tellresponded, I’ll anddefendant tell
beating child ... for thethat “his wife . .. had been theOfficer Cook

past several months.”
“pause”After the in the interview and before the defendant’s deci-

beatings child, did notsion to disclose his wife’s of the Officer Cook
cross-examination,warnings.the Mirandareassert On Officer

interpretCook stated that he did not the defendant’s assertion that
gethe did not want to his wife into trouble as an indication that the

any with thedefendant wished to terminate further discussions
police.

“Q: point reallySo at that when he indicated he didn’t
did,go any story, youwant to further with his essen-

tially, gethe a of trouble ifthat could into lot[state]
he didn’t?

Portigue relating story,A: aMr. was to me a and it was
pause, justpause.a I him if there wasnatural asked

story,more to the and told me the rest of thehe
story.”

ofThe defendant also told Officer Cook that he was aware the
beatings beatings performed byand had also observed of thesome

observations,Despitehis wife. these the defendant told CookOfficer
beatingsany reportthat “he had not taken action to the because he

gettingwas afraid of his wife inhimself trouble.”and/or
a.m.,Subsequently, approximatelyat 1:50 Officer Cook obtained a

sought writinginMiranda form and to memorialize the defendant’s
rights. Initially,ofearlier oral waiver his Miranda the defendant

speakindicated on the form that he did not wish to with Officer
Upon inquiry,Cook. Officer Cook’s the defendant told Cook:Officer
talking my speak you.”“After with wife I don’t wish to with Where-

upon explainedOfficer Cook to the defendant that the time
representedentered on the Miranda form —1:25 the defend-a.m.—

agreedant’s earlier oral waiver. The defendant then to execute the
retroactive written waiver on a second first form was dis-form. The

bycarded Officer Cook.
superiors presentOfficer Cook later informed his who were at the

hospital, Captain Winship,Hall and of theLieutenant defendant’s
speak policetorefusal further with due to the defendant’s conversa-
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However,tion with his wife. Officer Cook also told the detectives
impression,that it his based his earlierwas on conversation with the

defendant, that the defendant would in fact talk with the detectives.
testified:Officer Cook

talk, being givenfirst held . . . after“When we our the
Miranda, very easy and, youI found him to talk with
know, o’clock,very calm. Then between 1:45 2and after

wife, veryspoken gavehe had with his he was nervous. He
impression verballyme the that after he had talked with

goinghis wife that she had determined that he wasn’t to
anyone, gottalk with ifand I felt that the detectives a

Portiguechance to talk with Mr. that... he inwould fact
getting pressuretalk with them. I felt that he was from

speak.”his wife not to
Later, broughtthe defendant was a ininto small office the emer-

gency by officer,police by Captainarea a where he was interviewed
presence County AttorneyWinshipHall in the of Lieutenant and

May. a.m.,approximately CaptainAt 3:00 Hall advised the defend-
rights. Captain testimonyant Mirandaof his Hall’s described the

responses questioningdefendant’s to as rational and coherent. The
again daughter’s bydefendant stated that his bruises were inflicted

his wife and that one month earlier he had oberved his wife strike
strapthe child with a and kick her in the chest. The defendant also

againstpushsaid that he had observed his wife the child a wall. The
beatingsdefendant further stated that the had occurred since the

preceding summer. The defendant also disclosed that he had
bleeding approxi-observed a wound on the back of the child’s head

mately priortwo weeks to the child’s death.
duringA written statement of the defendant’s remarks the course

interview, bycompiled Winship, signed byof the Lieutenant was the
completiondefendant at the of the interview after the defendant had

corrected the statement’s text. The written statement indicated that
rights.the haddefendant been advised of his Miranda

interview,At the conclusion of the the defendant walked to the
hospital lobby testimonyfront to talk with his wife. There was from
County Attorney May Captainand Hall that the defendant and his

go theywife were “free to come and as wished.”
Later, upon expressedthe defendant’s desire to drive his wife

home, agreed Captain requestthe defendant to Hall’s to search his
residence. The defendant and wife inhis returned home their

truck, bypickup policefollowed a cruiser and the defendant’s other
vehicle, by policedriven a officer. A written consent to search form

signed by bywas the defendant and witnessed his wife in the drive-
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completion theofresidence. At theway the defendant’soutside
search, his wife at home.police the defendant andofficers leftthe

following child’stheapproximately p.m. on the afternoon3:30At
defendant, appeared in the frontdeath, ministerhis wife and athe

hetestified thatpolice Officer McGeelobby station.of the Rochester
defendant ofbrought and advised theinto his officethe defendant

subsequently waivedrights, the defendantand thathis Miranda
therepeated wife had beatenrights. that hisThe defendantthose

eyes andthe child’s blackstraps he had observedwith and thatchild
also informedlarge The defendanton the back of her head.the cut

gone “quitebeatings for someon time.”hadtheMcGee thatOfficer
during thebehaviorthe defendant’sMcGee characterizedOfficer

“calm,” “rational,” “responsive” “coop-andasthe interviewofcourse
in awere memorializeddefendant’s oral statementserative.” The

rightsform, wasof Miranda andwhich included a waiverwritten
bysigned the defendant.

policeinterview, inCaptain defendant aHall drove theAfter the
a second consentresidence to executeto the defendant’scruiser

residence, Captain Hall toldproceeding theWhile towardssearch.
youngcrying child likeshame that athat “it was athe defendant
guiltybadly as as SheilaAmy and that I felt he waswas beaten so

Captain that the defend-reporting it.” Hall further testifiednotfor
thinking turningscared, of hisreplied he wasthat “he was thatant

Sheila,leavingin, thinking and he also men-ofwife that he was
byhelp.” the defendant wasThis statementthat she neededtioned

objectedby suppress northe defendant’s motion tocoveredneither
to at trial.

sup-J.)(Temple, motion todenied the defendant’sThe Trial Court
hospital policeat the station.press statements made at the andthe

hearing, notfound that the defendant dida the trial courtAfter
undergo interrogation The trial courtat either location.a custodial

doubt,found, beyond that the defendant volun-a reasonablefurther
rights.tarily knowingly Thewaived his federal constitutionaland

Also,particulars was earlier denied.motion for a bill ofdefendant’s
jury verdict was denied.defendant’s motion to set aside thethe

by the defendant: whether theturn to the first issue raisedWe
denying par-motion for a bill ofcourt erred in the defendant’strial

alleges ininformation this case wasThe defendant that theticulars.
defense,vague precluded preparing proper inthat it him from aso

I,part Hampshire Constitutionof article 15 of the Newviolation
Theof Sixth Amendment of the States Constitution.and the United

states that the defendant:information
endanger Amy Portigue,knowingly the welfare of“did
Rodney Portiguedaughter under theof and a childthe
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violating dutyeighteen (18) years, by purposelyage a ofof
he, father, Amyprotection which the child’s owed to Por-

tigue Portigue engagepermittedin to inthat he Sheila
injury Amybodily Portigue:which to toconduct caused

wit, Portigue intentionally Amy Portiguedid beatSheila
head, neck, duringbody periodthe and the ofabout

March, 9,1982,1981, January thereby Amyto and caused
Portigue’s death.”

Also, challenges validity thethe defendant the of information on two
first, information,grounds: bythe defendant asserts that theother

charging by “duringculpable periodconduct the defendant the of
March, 1981, 9, ...,”Januaryto enabled the to1982 State introduce

byalleged priorevidence of other bad acts the -defendant which
second,jury; arguesimpermissibly prejudiced and the defendantthe

culpablethe at trial did not demonstrate con-that State’s evidence
by priorduct the defendant to the summer of 1981.

long constitutionallyWe have held that a sufficient
indictment informs the defendant of each element of the offense
charged specificity pre­to the defendantwith sufficient enable to

Thresher, 63, 70, 578,pare 122his defense. v. N.H. 442 A.2dState
824, 827,(1982); Inselburg, 457,State v. 114 N.H.581 330 A.2d 459

(1974). We conclude that the information in this case meets these
Sands,requirements specificity and fairof notice. State v. 123 N.H.

570, 589, 202, (1983).467 213A.2d
indicatingThere is no evidence in the record before this court that

regardinginthe defendant was doubt the offense for which he was
Further,charged. any proofofferthe defendant failed to that he

prevented preparing specific allegedfrom a defense due to thewas
addition, inbroadness of the information. In our review of the trial

record, priorwe encountered no evidence of bad com-court acts
by prejudiced jury.mitted the defendant which the

descriptionaThe information contains full and fair of the
endangering daughter,defendant’s offense of the welfare of his set­

ting necessary constituting theforth the material elements offense.
disregard byproscribes purposeful parentThe offense the a of the

duty care, protection supportof owed to his or heror child. RSA
meaning suggests(Supp. 1983). plain639:3 The of the statute that it

necessary charge specific parentalnot for the to ofis State incidents
disregard beatings. allegespecific specificor Nor must the State a

knowing endangerment placeframe in which intime the took order
satisfy (Supp.the of theto material elements offense. See RSA 639:3

here,which, alleges1983). An information as a continuous course of
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constituting endan-involving or omissionscontinuous actsconduct
that hea sogive specific notice to defendanttogerment is sufficient

prepare proper defense.ashe canor
state-is hisby whetherdefendanttheissue raisedThe second
werepolice stationhospital and at the Rochesterat thements made

requirements of theof thecontraventionby policethe inelicited
Constitu-Statesof the UnitedFourteenth AmendmentsFifth and

Hampshire Constitutionsingle cite the NewtoThe defendant’stion.
particu-to awithout referencesuppress was madetoin his motion

Miskolezi, 123v.provision See Statethereunder.part, orlar article
the919, apparent from628, (1983). It is626, A.2d 920465N.H.

hearing court consideredsuppression that the trialof therecord
rights were vio-only federal constitutionalwhether the defendant’s

anyFurther, State consti-defendant did not assertid. thelated. See
statements,claim, incriminatingregarding in the noticehistutional

Instead,argument. the inappeal, in oral defendantthe brief or atof
anythingwhollyrelating aappeal to this issue failed to raise buthis

rely-propositions in case lawclaim and Statefederal constitutional
ing entirely Accordingly, is nofederal law. there reviewableon

Ball, 226,presented. v. 124 N.H.State constitutional claim StateCf.
231, 347, (1983).471 350A.2d

inquiry in Fifth FourteenthThe this andthreshold
interrogationanalysis is a custodialwhether there wasAmendment

warningsgive onlypolice required to Mirandain this case. The are
Mathiason, 492,custody.” Oregonperson “in 429 U.S.when a is v.

recently(1977). Custody purposes been definedfor Miranda has495
placedby Supreme onthe States Court as that restrictionUnited

circumstances,”which, “totalityon of con­the defendant based the
of ofa “‘formal arrest or restraint on freedom movement’stitutes

Beheler,degreethe associated with a formal arrest.” v.California
3517, supra.)(1983) (quoting Oregon103 S. 3520 v. MathiasonCt.

present case,In the the of ininterviews the defendant the
hospital by by Captainconducted both Officer Cook and later Hall
were noncustodial.

“‘Such a is not converted to one innoncustodial situation
reviewingapplies simplywhich Miranda abecause court

anyin theconcludes that even absence of formal arrest or
movement, questioningrestraint on freedom of the took

place Anyin a of“coercive environment” .... interview
bysuspected policeone of a havecrime a officer will coer-

aspectscive to it.’”
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Beheler, supra (quotingv. Oregonat 3519 v. MathiasonCalifornia
supra). interview, accordingIn each police testimony,to unrebutted
the defendant anywas free to leave policeat time. The did not
attempt to isolate the family.defendant from pres-his wife and The

policeence of duringuniformed officers the conduct of both inter-
by satisfyviews does not in-custody requirement.itself the Cali-
supra; Oregonv. Beheler supra.v. Mathiason The record alsofornia

reveals that the defendant had full leadingaccess to several exits
waitingfrom the hospital emergencyroom in the area either to other

hospitalsections of the or to the street outside.
Further, formallythe defendant was never arrested. The facts

showing daughterthat the died,defendant’s had and that his
remaining beingchildren were hospital, admittedlyexamined at the
were inducements for the hospital,defendant to remain at the but

bywere not police subjectconditions created the to the defendant to
questioning.continued

The suspectdefendant’s status as a did not convert the inter­
interrogations.views into custodial warningsMiranda are not

required simply questioned person“‘because the is one whom the
police suspect.’” Beheler, suprav. (quotingat 3520California
Oregon supra).v. Mathiason

The supportsrecord further findingthe trial court’s that
there interrogationwas no custodial of the defendant at the Roches­

policeter station. The record indicates that the defendant voluntar­
ily appeared police station,at the and made his statement after the
police informed rightshim of his constitutional and at a time when
he was free to placedleave. The defendant was not under arrest at

police Althoughthe station. suspectthe defendant was a because he
spoken police earlier,had to the requirementsthe Miranda are not

imposed “‘simply questioningbecause the placetakes in the station
house.’” supra (quotingv. Beheler Oregon v. MathiasonCalifornia
supra).

Although the custodydefendant was not in while at the
hospital policeor at triggerthe station to require­the Miranda
ments, the standards of processfundamental fairness under the due
clause of the applyUnited States Constitution do to noncustodial
interrogations. States, 341,See Beckwith v. United 425 U.S. 347-48
(1976); Bustamonte, 218,Schneckloth v. 412 (1973);U.S. 223 State v.
Reynolds, 428, 432,124 1172,N.H. 471 (1984).A.2d 1175 In Beck-­
with, recognizedthe court interrogationthat might“noncustodial
possibly situations, byin some special circumstances,virtue of some
be characterized as one where ‘the behavior of . . . law enforcement
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bringandpetitioner’s will to resistto overbearwas such asofficials
v. Unitedfreely Beckwithself-determined.’”notconfessionsabout

534, (1961)).Richmond, 544365 U.S.Rogers v.supra (quotingStates
dutyinterrogation, our to “‘examineit isreviewingIn noncustodial

of thedeterminationindependentanrecord and makethe entire
” (quoting v. NorthDavisat 348Id.issue of voluntariness.’ultimate

Carolina, 737, (1966)).384 U.S. 741-42

incriminatingof histhe voluntarinessraisedThe defendant
Althoughargument. the motionat oralin his brief andstatements

claim, ofthe recordambiguous as to the voluntarinesssuppressto is
washearing of voluntarinessthat the issuesuppression indicatesthe

here, whileconsider itwill thereforeconsidered. Weraised and
See Statereminding for a of issues raised.the need recordcounsel of

Beckwith, the court1, (1984). InElbert,, A.2d 854125 N.H. 480v.
incriminatingregardingopined claimthat when a voluntariness

appel­setting is raised before anmade in a noncustodialstatements
court, inquiry focus on the voluntari­proper appellate shouldthelate

process notand the voluntarinessunder dueof the statementsness
United, supra;rights. Beckwith v. Statesanyof of Mirandawaiver

Beckwith, 741, (D.C. 1975),Cir.F.2d 743see also States v. 510United
supra.aff’d, Beckwith v. United States

argues incriminatingdefendant hisThe that statements to Officer
hospital voluntarilyCook at the were not made and therefore should

have been excluded. The defendant that hisasserts statement to Of-
Cook, get trouble,”ficer “I don’t want to her in desireconstituted a

and, effect,to interminate the interview to exercise his noncustodial
rights, thereby requiredFifth Amendment and Officer Cook to

questioning subsequentcease all of the defendant. Officer Cook’s
prosecution, contends,threat of future the defendant was coercive

constitutionallyand the oftainted voluntariness his later state-
ments.

To determine whether the use of the defendant’s incrim­
inating by process,statements elicited Officer Cook offends ourdue

“inquiry will focus on whether the defendant’s statements were ‘the
product essentiallyof an free and unconstrained choice.’” Schneck­

Bustamonte, Connecticut,supra (quotingloth v. at 225 Culombe v.
568, 90, 92,(1961)); Copeland,367 602 see alsoU.S. State v. 124 N.H.
238, (1983) (burden prove467 A.2d 240 of State to confessionthat

during interrogation voluntary).made custodial was have indi­We
cated, law,relying on federal case ofthat the test voluntariness as to

“ by anya confession is whether the statement was ‘extracted sort of
violence, by anythreats or implied promises,obtained direct or[or]

slight, by anyhowever improperthe exertion of influence.’”[or]
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Copeland (quoting States,supraState v. v.Bram United 168 U.S.
532, 542 43(1897)).

question “voluntary”The of whether a statement was in fact
was, rather, productor the of orduress coercion must be deter­

circumstances,totality surrounding includingmined from the of the
the interroga­characteristics of the accused and the details theof

348;States,tion. See Beckwith v. United 425 U.S. at v.Schneckloth
Bustamonte, 226; 433-34,Reynolds,412 at 124U.S. State v. N.H. at

present471 A.2d at 1175. The factors to be considered in the case
sleep,include the defendant’s asserted lack ofof his state mind after

child, persistent questioning,the hisdeath of Officer Cook’s and the
accompanying prosecution,officer’s of inthreat future the face of

the respond inquir­defendant’s stated desire not to to Officer Cook’s
regarding injuries,ies the cause of the child’s so as not to incrimi­

nate his wife. The that Cookfact Officer did not readvise the
rights “pause”hisdefendant of constitutional after the in the inter­

interrogationview is relevant to thewhether was indeed coercive.
itself, however,supra. byv.See Beckwith United Each factorStates

is not determinative of ofthe voluntariness the defendant’s state­
Bustamonte, supraments. See Schneckloth v. at 227.

orallyThe record thatindicates the defendant was informed
rights by priorof his constitutional Officer Cook the startto of the

interview, despite setting.the noncustodial The defendant later
signed rights.ofa written waiver his constitutional Officer Cook
testified that the defendant understood the statement of his constitu­

rights, signedtional both when it was read to him and later when he
suggest compliance conclusivelyit. “We do not that with Miranda

subsequentthe ofestablishes voluntariness a confession.” Berkemer
3138,McCarty, (1984).v. 104 S. Ct. 3147 n.20 But it is a factor to be

given consideration.
appearedOfficer Cook also testified that the defendant “cool” and

during testimony“calm” the of thecourse interview. There nowas
that the drugs.defendant was intoxicated or theunder influence of

sum, highIn the defendant a manis with a school education who
seemingly throughout interview,was rational the became aware of

rights priorhis constitutional capableto the interview wasand of
saying any duringto“no” Officer atCook time the interview.

Moreover, prosecutionOfficer Cook’s admitted threat of future
consent,did not the constitutionallyvitiate defendant’s and also was

permissible processunder the due clause. The record indicates that
statement,Officer ifCook’s that the defendant did not disclose the

storycomplete surrounding probablythe child’s condition “couldhe
problems” police,be into some thewith Rochester did not overbear
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Brandon,v. 633 F.2dStatesfree See Unitedthe defendant’s will.
773, 1980).(9th Cir.777

law, forFurther, quite proper, in of federal caseviewit was
succinctly describe theinterview toin of theCook the courseOfficer

threat of futureid. Officer Cook’sthe defendant faced. Seesituation
level,constitutionally impermissibleto theprosecution does not rise

instance, threatening that if she failedagents a motherof federalfor
while,”might two-year-old acooperate child “fornot see herto she

1332, 1981), or(9th ofTingle, 1336 Cir.v. 658 F.2dUnited States
suspect until herefusing to his wifea calldetectives to allowlocal

503,confessed, (1963).Haynes Washington, 514v. 373 U.S.

to Officer CookWe conclude that the defendant’s statement
by by threat ofnor an unconstitutionalwas induced neither coercion

prosecution.future
incriminating statements eli-hisThe defendant also asserts that

hospital by Captainin Hall were ainterview thecited at the second
process.atmosphere Thewhich violated dueproduct of a coercive

brought a room inthe was into smallrecord reveals that defendant
emergency by questioning, in facepolice the ofarea a officer forthe

“[ajfterto Officer Cook that talk-the earlier statementdefendant’s
However,ing my speak you.” there iswife I don’t wish to withwith

police engaged in coercion tono in the record that theevidence
upon into thethe defendant his entranceextract a statement from

fairlyCaptain fully the of his con-and advised defendantroom. Hall
setting.rights despite Thethe defendantnoncustodialstitutional

makingrights the statements. Seehis constitutional beforewaived
short, nothing policeMcCarty In orsupra.v. the officersBerkemer

county attorney present in to said orroom were shown havethe the
overbearing of defendant’s will.done was the

record,upon we that theBased our review of the entire hold
doubt,finding, beyondsupports that theevidence the a reasonable

policevoluntarily incriminatingmade statements to thedefendant
during hospital.the v.the course of the second interview at See State

435,Reynolds, 124 at 471 A.2d at 1176.N.H.
byto the defendant: whether theWe turn the third issue raised

properly by supe-for denied thedefendant’s motions mistrial were
emergencyfirst for mistrial relates to therior court. The motion

testimony as theon direct examination to whether Por-room nurse’s
Hospi-tigue previously Frisbie Memorialchild had been treated at

tal:
“Q: Was there an that she had been thereindication

before?
No, her.”A: not
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timely objected admissibilityThe defense counsel to the theof tes-
timony subsequent exceptionand his was noted.

testimonyThe defendant asserts that the nurse’s created the clear
Portigueinference otherthat children had been inexamined the

hospital. interpretation testimonyThe defendant’s of the nurse’s
credibility. apparentstrains It is not at all from the relevant testi-

mony broughtthat the defendant’s other children were theinto hos-
pital any conceivablyat time. The statement “not her” could relate

parents’ Accordingly,to other children. the defendant’s first motion
analysisprompt allegedly prejudicialfor mistrial notdoes an of the

testimony. Berger, 83,ofeffect the nurse’s See State v. 125 N.H. 480
(1984).27A.2d

broughtThe defendant’s second motion for mistrial was in
response Winship’s trial, when,to Lieutenant conduct at in his

“ceremoniously”droppedstand,advancement toward the witness he
large plastic bagopaque prosecution table,a on the to the declared

surprise prosecutor. Subsequently,of the the court declared a
bag exposed juryTherecess. contents of the were neither to the nor

Scarlett, 904,offered in evidence. State v. 118See N.H. A.2d395
(1978).1244

argues dropping bagThe defendant that the actobtrusive of a on
jury, admissibility yetina front oftable the the of which had to be

deprived Specifically,determined, the defendant of a fair trial. the
jurydefendant incontends that the collectiveminds of the the later

unexplained disappearance bagof the created the infer-reasonable
hiding damagingence that inthe defendant had succeeded evi-

severely prejudicedinference, asserts,dence.This the defendant the
jury.

agreeparties jury given byThe athat “curative instruction” was
response display opaque plastic bag.inthe trial court to the of the

givenrecordThe indicates that such an instruction was not after the
Accordingly, presumerecess. that trialwe the court instructed the

jury disregard plastic bag duringevidence,to the at the closeof the
charge chargejury.its to the The trial court’s was not forwarded to

Sup.part 15(3).this court as of the record. R.See Ct.
agree rulingWe with the trial court’s that the defendant’s

argument assumption juryis on thebased unfounded that the would
disregard jury jury pre­the court’s curative instructions. The is

Bergertosumed follow trial court curative instructions. State v.
supra.

opaque plastic bag apparentHere, the exhibition of an of no
materiality, exposed,the ofcontents which were never notdoes rise
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precludes Seeirreparable prejudice which a fair trial.levelto the of
supra.BergerState v.

not its discretionthe trial court did abuseWe conclude that
Glidden,denying 123motion. See State v.the second mistrialin

126, 1136,136, (1983).459 A.2d 1142N.H.

Finally, was insuffi­the evidencethe defendant asserts that
inwill the evidence thesupport the We viewcient to conviction.

389,Sliz, 124light prosecution, v. N.H.most to the Statefavorable
any391, 1357, (1983), whetherand determine469 A.2d 1359

proof theof the elements ofof fact could have foundrational trier
beyond Id.a reasonable doubt.crime

aware of theTestimony that the defendant wasat trial established
and, indeed,bybeatings his observedon child wifeinflicted the

injuries,beatings. inenumerated detailof The child’ssome the
degree.herein, in We are leftin extent and obviouswere numerous

inevitablyinescapable that the defendant mustthe conclusionwith
injuries.thediscoveredhave

egregiousthethat the defendant understoodThe record reveals
assorted witnesses tes-under which his child lived:circumstances

childthat he should have taken thetified that the defendant stated
wife, leaving report-away his wife andfrom he consideredhis that

fact,ing beatings In the defendant concededto the authorities.the
beatingsreport he did not want his wifehe did not the becausethat

go jail.toto

trial, lighttestimony in the mostWe hold that the at viewed
verdict,prosecution, support the and that afavorable to the would

jury beyondproof reasonable doubtrational could have found a that
defendant, dutycharged, purposefullyas breached the of carethe

to his child.owed

Affirmed.
All concurred.


