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Tardif, Shapiro Cassidy, (R. Shapiro& of Concord Peter on the
orally), plaintiff.brief and for the

Smith,Upton, (Russell onSanders & of Concord F. Hilliard the
orally),brief and for the defendant.

Brock, Sinclair, broughtplaintiff,TheJ. Arthur an action for
against defendant, (town).breach of contract the ofthe Town Bow

alleged carry agreement,He that the town failed to out an entered
by selectmen,into the administrative toassistant the town’s board of

plaintifffor the sale theto of 386 silver commemorative coins.
Superior (Cann, J.), juryAfter a trial in Court the awarded the

plaintiff damages. appealed, groundThe town on the stated that the
grantedtrial court should have the town’s motion for a directed ver-

argues presenteddict. The town that the evidence at trial could not
support finding authoritya that the administrative hadassistant to

binding question.enter into a contract for the sale of the coins in We
reverse.

1975, plaintiffIn appointed planningthe was to a committee the
anniversary,observance of placethe town’s 250th which was to take

collector,plaintiffin proposed1977. The is a coin and he that the
medallions,minting (actually theytown authorize the of coins since

legal tender)not anniversaryare to commemorate both the town’s
and the bicentennial of the American Revolution.

throughoutThe coins were minted and sold and1976 1977 under
plaintiff’s supervision. arranged printingthe direct forHe the of

bronze,newspapers, announcing pewter,in twoarticles that silver
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available,gold-platedand coins were and that orders should be sent
directly to him.

perThe articles also announced “a limit of two order” on the sale
plaintiffof silver coins. The testified that he set this limit because he

great demand,believed that the coins inwould be and he wished to
prevent “possibility peoplethe beingof a lot of in town not able to
buy one, somebodybecause else could income and hoard the
market, speak.” pricedso to The silver coins were at each.$15

fact, poorly. plaintiffIn the coins sold The continued to sell the
house, manycoins from his and on occasion sold as as five silver

person. 1977, plaintiffcoins to one In December the accounted to the
up time,town for the coins sold to that and turned over all the

Throughout years,unsold coins. the next two the town’s selectmen
coins,proposals disposingconsidered several for of the but refused

original prices.to sell them for less than their list
The coins were still offered for sale at the town offices. The town

offices,through signadvertised the sale a in the as well inas the
report.town’s annual anyNeither of these notices contained mention

per-orderof a limit on silver coins. The uncontradicted evidence
practice, however, requestsindicated inthat all for bulk sales were

referred to the selectmen.
1979,early non-profit organizationIn requestedthe director of a

the town’s assurance originalthat it would sell him coins at the
price, long lasted,supply throughas organiza-as the for resale his

requesttion. The administrative assistant referred this to the
They agreed originalselectmen. prices,to sell the coins at the with

limit,no mention of a but stated: “We would want to reserve the
right theyto sell some of peoplethe medallions to iflocal ask for

price.” manythem at the same organi-It is not clear how coins the
actually purchased.zation

1979, price beganToward the end of the of silver bullion to
substantially. By January 14, 1980,increase it had risen to more
per troy plaintiff this,than ounce. The$40 was aware of and he also

nearlyknew that each silver commemorative coin contained a full
troy pureounce of silver.

14, 1980,January plaintiffOn carry-the went to the town offices
ing $2,000 secretary normallyin cash. Because the who handled coin

illness, plaintiff onlysales was absent due to the dealt with the
assistant,administrative Walter Jones.

plaintiff buy remainingThe offered to the silver coins for the
price each, manylisted of and asked how$15 were left. Mr. Jones

certain,said that he could not be but that his records indicated 386
remaining. plaintiff againsilver coins buyThe offered to all the
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receiptimmediately of thecoins, $2,000 the balance onpaying and
coins.

regarding the conversa-conflicting the rest ofevidenceThere was
notsaid he couldplaintiff to this effect. Mr. JonesThe testifiedtion.

theyany day were in a safe togive plaintiff becausecoins thatthe
ofwrote out a “billnot Mr. Jones thenwhich he did have access.

$2,000 plaintiff as a “de-acknowledging receipt from theofsale”
adding:coins, “Balancepurchase andposit” toward the of 386 silver

point,delivery Mr. tele-$3,790 payable of coins.” At this Jonesonof
and told him that hephoned of board of selectmenthe chairman the

com-buyer After the call wasthe silver coins at each.had a for $15
pleted, plaintiffthe left the office.

following could not recall tell-testified to the effect. HeMr. Jones
safe; fact, they ining plaintiff in in were athe that the coins were a

give plain-did not thelocked closet to which he did have access. He
authority”;any he did notcoins “I did not have that buttiff because

authority,say anything plaintiffto his lack of nor did thethe about
writingplaintiff billask about it. He called the chairman thebefore

sale, any objectionifof to ask he had to a bulk sale of all the remain-
none,ing he hadsilver coins for each. When the chairman said$15

plaintiffthen of the left.Jones wrote out the bill sale and
Swenson,plaintiffs departure,Within an hour of the Sara

selectmen,another member of the three-member board of entered
office, objected person’sthe and if to oneMr. Jones asked her she

chairman,purchasing all the coins. and the Mrs.Unlike Mr. Jones
objectpriceSwenson knew of the recent rise in the of silver. She did

sale,to the lateras did the third member of the board.
regular meeting evening,At their that the selectmen voted to

general price,publicoffer the coins for sale to oldthe at the but
$2,000per plaintiff’swith a limit of five coins order. The was

him, objection.to overreturned his
followed, claiming damagesplaintiffThis suit with the in the
profits inability deny-form of lost from his to resell the coins. After

verdict,ing the town’s motion for a directed the trial court
jury they plaintiffinstructed the that find for ifshould the Mr.

authority apparent authorityhad actual or to sell himJones the
jury damagesplaintiffThecoins. found for the and awarded based
price per appealed.on a resale of coin. The town$40

analysis begins dealinganyoneOur with the rule that with
agent municipal corporationof aan is “bound to ascertain the

558,authority,” Epping,andnature extent of his v.Smith 69 N.H.
560, 415, (1899), consequently plaintiff45 A. 416 and that a “who

governmentuponrelied the official’s unauthorized conduct or
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by govern-injuredhave been thecannot be deemed tostatements
463, 471,Tompkins, 124 471City v. N.H. A.2dment.” Concordof
Municipal Corpo-Antieau,1152, generally(1984); see 1A C.1156

(1984). The effect of the rule is to exclude localLaw 10.26ration §
“appar-(and other) governments application of the doctrine offrom

authority.”ent

doctrine, principala is liable for the unauthor­thatUnder
agent, principal conducted hisif “the has either soized acts of his

rightgive parties that the act inthird the to believebusiness as to
do,agent to or that it is onequestion he has authorized hisis one

agents accustomed to do.” Davison v.in that line of business are
288,Parks, 262, 263, (1919). The doctrine “rests108 A. 28979 N.H.

by givengeneral estoppel has aprinciple of which one whoon the
denying falsity.”appearance is barred from thefalse to a situation

140, 240,Linscott, 139, (1934).A. 241175Reed v. 87 N.H.
applicationsyears, permittedmore courts have limitedIn recent

unjustgovernments, prevent enrichmentto local “toof this doctrine
agentsbargainwho with the ofto accord fairness to thoseand

municipalities.” Wigginsmunicipalities promises v.the of thefor
Associates, 1132, generally(Or. 1983); seeP.2d 1142Barrett & 669

471-4,Tompkins, supra at A.2d at 1156-58.City v. 471Concordof
plaintiff in casesThe such

municipality’sgood upon thea faith reliance“must show
conduct, knowledge means ofor lack of thelack of actual

question,obtaining knowledge in and ...of the factsactual
plaintiffchange position extent that woulda in to the

governmentloss were the localincur ‘a substantial
previous position.’”disaffirm itsallowed to

583, 592,Twp., App. 231 N.W.2d60 Mich.Parker v. West Bloomfield
ANTIEAU,424, (1975) (quoting 2 CORPORATION428 C. MUNICIPAL

16A.01, Tompkins,City v.(1973)); see Concordat 16A-7Law § of
Associates,468, 1154; Wiggins v. Barrett &supra A.2d atat 471

J., concurring).supra (Linde, speciallyat 1146
existingdepart from our rule andneed not decide whether toWe

case, changebecause, posi-inwas noin this therefollow this trend
Jones,agreementrelying with had con-plaintiff, on histion. If the

each,party ifthird for andcoins to a $40tracted to sell 386 silver
authority present,apparent were the townthe other elements of

however,rule;might that is notliable under the modernhave been
471,supraCity Tompkins, at 471v.the case here. See Concordof

here,anyretain benefit as theat Nor did the townA.2d 1157-58.
supra; see alsogovernment Wigginsin Barrett & Associatesdid v.

907,729, 735-36,Hampton, 466 A.2d123 N.H.Marrone v. Town of
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nosale wasposition after the aborted(1983). plaintiff’sThe910-11
been before.worse than it had

authorityapparentAccordingly, that doctrine ofwe thehold
case, have beenand should notpossible application to thishas no

jury.thesubmitted to

had actualpossibility that Mr. JonestheThere remains
only acquire suchauthority in bulk. He couldsell the coinsto

selectmen,delegation majority who haveauthority theby a offrom
prudential town.” RSAstatutory power “manage affairs of theto the

735,Hampton, 466 at41:8; at A.2dv. 123 N.H.Marrone Town of
CorporationsMunicipalMcQuillin,910; generally E. §see 10

(3d 1981).rev. ed.29.15

agent may expressauthority orDelegation to be eitherof an
(hereprincipal theimplied, conduct of theit must involve somebut

agentselectmen) indicating should have thean intent that the
Greg­W.authority question. generally H. andin See Reuschlein

PartnershipAgencyory, 14the of and §Handbook on Law
testified, plaintiffcase, the con­(1979). andIn this two selectmen

cedes, expressly granted to theMr. Jonesneverthat the selectmen
however,argues,authority plaintiff thatin Theto sell coins bulk.

bythey granted authority implication.that

authoritydisagree. impliedof actual“The doctrineWe
understanding authority: theupon agent’s his whetherthe offocuses

believed, principalreasonablyagent of conduct of thebecause
directly indirectlyor to(including acquiescence) communicated

Washingtonhim, principal him so act.” Lewis v.that the desired to
Auth., 666, App. 1983)(D.C.463Area Transit A.2d 670 n.7Metro.

(emphasis original).in

authorityimplied as reasonable incidentWhether “follows a
Linscott,authority,express Reed v. 87of the terms” ofor construction

241, acquiescence by140, prin­or from theN.H. at 175 A. at results
Morin,by agent,dealing v. 72cipal in a of the Lamoureuxcourse

76, 77, 1023, agent implied(1903), has no54 A. 1024 “anN.H.
authority.”authority Columbiathat he had suchunless he believed

21,Freeman, 216, 219, 24Outfitting 2d 223 P.2dv. 36 Cal.Co.
(1950).

plaintiff great emphasis, appeal,laid both at and in thisThe trial
regardingauthoritythe almost unlimited the coins which wason

given by anniversary inthe selectmen to the and to himcommittee
any signsper-ordertheHe notes lack of limit on the announc-1975.

ing pointssale of coins thethe at the town offices. He also out that
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descriptionofficial of the administrative dutiesassistant’s includes
throughthe broad directive to all projectson town as“[f]ollow

representative.” mightSelectmen’s All of these anfacts lead outside
authorityobserver to think that Mr. Jones had to sell all theof coins.

seen, however, questionwe have theAs crucial here is not whether
party reasonablya third could believe Mr.that Jones had been

given authority bulk,the to coins insell but whether Mr. Jones him-
self overwhelminglybelieved it. The evidence indicates that he did
not.

previous requestsJones had referred all for bulk sales to the
plaintiff purchaseselectmen. When the remainingasked to all the

coins, anysilver Jones refused to deliver tocoins him at that time
(even though plaintiff purchasethe had coins),sufficient cash to 133

point askingand made a of the chairman of the board of selectmen
approval later,for his of the sale. An hour he aasked second

approval.member of the incompatibleboard for her These acts are
partwith approvea belief on Jones’ that he could the sale unilater-

ally.

plaintiffIf Jones wished the to believe that the sale had
completed,been due to beliefJones’ that the transaction would be

consequentbeneficial to the town preventand his desire to the
plaintiff having thoughts, says nothingfrom second that about his

authority only that,actual to sell talkingthe coins. It indicates after
chairman, gettingto the be approvalbelieved that a majoritythe of

formality. clear,of the selectmen would be no more athan It is how­
ever, approvalthat he considered that essential to the consummation

Accordingly,of authoritythe sale. we hold that Mr. Jones had no to
bind the town in this matter. The adefendant’s motion for directed

granted.verdict should have been

Reversed.
Douglas, J., sit;did not the others concurred.


