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power greatermay suspend to acircumscribe the court’s to orIature
degree, provided sentencing process athat the as wholelesser

processcomplies requirements otherwith the of due and with con-
See, Florida, 349,e.g.,stitutional constraints. Gardner v. 430 U.S.

3001,Helm, (1983).(1977); pro-v. TheSolem 103 S. Ct. 3009-10358
1983)(Supp. are well the limits ofvisions of RSA 651:20 within this

authority.legislative

Affirmed.
All concurred.
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Smith, general Platt,Gregory attorney (LorettaH. S. assistant
attorney general, orally),on the brief and for the State.

Green, Concord,defender, byappellateJoanne assistant of brief
orally,and for the defendant.

Souter, felonyThe ofJ. defendant stands indicted for the violat-
ing a court order that had declared him to be an habitual offender

operationprohibitedunder the motor vehicle of alaws and had his
Superior (DiClerico, J.)vehicle.motor RSA 262:23. The Court has

questions bytransferred two dismiss theraised a motion to indict-
ment:

(1) uponIs an habitual offender order valid if it rests
an uncounselled conviction of a motor vehicle violation?

(2) indigent appointedIs an coun-defendant entitled to
hearingat a he an habitualsel to determine whether is

offender?
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yes question and the second.We to the first no toanswer
laws,purposes the an habitual offender is aof motor vehicleFor

ofperson of certain combinations motor ve-who has been convicted
years. petitionwithin RSA of thehicle offenses five 259:39. On

superior hearingaState, 1983), holds(Supp.262:20 the courtRSA
person anto whether is habitual offender. RSA 262:21.determine a

is,If finds he him drive a motorthe court it orders not to vehicle
by auntil his license to do has been restored order of court. RSAso

felonyof is a with a minimum man-262:22. Violation such an order
datory imprisonment.of RSAterm 262:23.

case, stipulation Superiorin theIn this a indicated that 1978
offender,J.)(Keller, defendant to an habitual onCourt found the be

defendant had nothe of four motor vehicle violations. Thebasis
any underlying proceedings, isin of the and there no indica-counsel

any right to is assumed that at thetion that he waived counsel. It
hearing superior be an habitualat which the court found him to

counsel,indigent. not the court did nothe was He did haveoffender
public expense,appoint and the defendant did notoffer to counsel at

rightanywaive to such counsel.
questionshearing the answered a series of fromAt that defendant

his the court identified the defendant asthe court. From answers
person petitionin and in motor vehicle record.the named the the

the defendant did not contest the accu-The court also learned that
sup-racy record of vehicle offenses that the State hadof the motor

plied. clearlydefendant indicated that he understood that afterThe
rightbeing an he have no tofound to be habitual offender would

restored,license and that he would be sub-drive until his should be
ject mandatory imprisonment if he violated the court’s order notto

questions,had noAfter the defendant told the court that heto drive.
him and ordered him notthe found to be an habitual offendercourt

chargespresent him with a violation of thatto drive. The indictment
order.

violatingargues any imprisonment an ha-fordefendant thatThe
underlyingultimately convictionsonorder rests thebitual offender

must besupport that claims each such convictionthat order. He
inprosecution which thein the sense follow acounselled that it must

intelligentlyknowingly and waivedeither had counsel ordefendant
view,public expense.right at On hisa have counsel at his own orto

resting onimprisonment for an habitual offender orderviolation of
imprisonmentbe based on anan conviction woulduncounselled

providedconviction, rights counselviolate the toso as touncounselled
byI, Hampshireby andpart of the of Newarticle 15 Constitution

States,of the Unitedthe Amendment of the ConstitutionSixth
itbinding the concludeson Thus defendant thatwhich is the States.
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an habitual offender on thebe unconstitutional to find himwould
anyof uncounselled conviction.basis

I,partof claim under article 15consideration the defendant’sOur
portionbegins of constitu­with that theof the State Constitution

extending rightlanguage to defendantsthe to counseltional
liberty.”charged bypunishable loss ofwith a “crime or offense

standard, violation convictions arethis the uncounselledUnder
argueundoubtedly collat­The defendant therefore must thatvalid.

guar­emasculate theof the uncounselled convictions woulderal use
prosecutionin for violation of an habitualantee of counsel a later

order, generalor he rest his claim on the more lan­offender must
guage guarantees procedural processof article which due of law.15

Perrin, 1083,Stapleford (1982); Peti­v. 122 N.H. 453 A.2d 1304See
196,Harvey, (1967).tion 108 N.H. 230 A.2d 757of

Any argument of ineffectivethat later assertions counsel will be
right proceedingsto inwithout a counsel earlier collateral rests

analysisupon ina “but for” that has not found favor these circum­
Only minority Supremeastances. of the -Court of the StatesUnited

Illinois,reasoningaccepted (1980),this in Baldasar v. 446 222U.S.
rejectedalreadywe willwhich discuss below. And we have a “but

analysis as afor” basis to claim that the habitual offender order
penalty justifyitself is a further for earlierthe convictions that it.

Vashaw, 636, (1973).State v. 113 N.H. 312 A.2d 692 We likewise
reject analysis reject require­that here. We also the notion that the

processment of due forbids the collateral use of the earlier uncoun­
following policy supportselled convictions. The considerations of

each of these decisions.
Eldridge, (1976), pro-We believe that Mathews v. 424 U.S. 319

analysis weighingavides structure for the kind of and of interests
that should underlie decisions about the extension of constitutional
guarantees application concepts procedural proc-and the of of due

Royer Dep’t Empl. Security,ess in this area. See v. Slate 118 N.H.of
673, (1978).394 A.2d 828

Accordingly, we first consider the interest of the defendant that
requirement protect.the of counsel in violation cases would tend to

propertyThe defendant’s interests include a interest in the amount
They protectedof fines. also include a further interest in his driver’s

Burson,license, (1971), thoughBell v. 402 this interest canU.S. 535
directly by onlybe affected one conviction in a driv­violation case of

ing drugs liquorwhile under the influence of or under 265:82RSA
(Supp. 1983) drivingto :82-b inor a case of reckless or a related

Last,(Supp. 1983).offense under RSA 265:79 the affected interests
interest,may liberty onlyinclude a inbut the remote sense that it

bycan be affected collateral use of a inviolation conviction a later
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prosecution representa-or under the offenderhabitual law. Because
generally produce adjudication, guar-tion tends to more reliable a

reliabilityantee of counsel would tend to foster the of a violation
anyconviction and collateral use of it.

step analysis,inAs the second the Mathews we theexamine risk of
unreliability in uncounselled violation convictions. That risk is

trial,jury organiza-small. there is noSince there is less need for the
aplomb important addressing body laytion and that is in a of fact-

finallyInfinders. the district courts where most such arecases
tried, prosecutor usually officer, lawyer.policethe is a not a The
charges ones;characteristically simpleare in allthis case four con-

driving formalityvictions were for awithout license. The of the
procedure greatest potential complicationsis minimal. The for in

prosecutions drivingviolation incases inheres for while under the
intoxicating liquor drugs offense,influence of or aas first RSA

(Supp. 1983), driving, (Supp. 1983).265:82 and reckless RSA 265:79
testingYet the inchemical the former cases has become standard-

ized, and resolution of the issues of influence and recklessness turns
judicial judgment legalon common-sense rather than on technical-

ity. We therefore do not find a serious risk of error in the absence of
counsel.

publicThe third of the Mathews is the inconsiderations interest
avoiding undue administrative and fiscal burdens. If we were to
accept position, indigentthe defendant’s either all defendants
charged with non-criminal violations would be entitled to counsel at

expense, effectivelyState or the habitual offender law would be con-
only felonyfined to a consideration of misdemeanor and convictions.

legislature clearly highplacesThe has indicated that it a value on
law, judicial experience applyingthe habitual offender and in the

legislative judgment.law bears out the We therefore conclude that
eliminating consideration of violation convictions in habitual of-

burden,proceedings unacceptable pro-fender anwould be and we
providingceed to assess the burden of in allcounsel such cases.

1, 1981, 30, 1982,July more thanBetween and there wereJune
173,000 municipalin andmotor vehicle violation cases district

Report (1982),N.H.of Judicial Council of atcourts. Nineteenth
Although under thenot all violation convictions are relevant52-55.

law, figures athese nonetheless indicate thathabitual offender
enormously expensive.requirement probably Itof counsel would be

time-consumingrequire lawyers’ inwould much time and be soso
abilitypresent system’squestion the courtthe courts as to raise a of

weigh heavily,deal with the These considerations and moreto cases.
counsel inso when we consider that most defendants who can afford

appear without it.such cases choose to
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is com­convictionsrisk of unreliablethat theWe conclude
requiringlow, public fromon theparatively and the burdenthat

Accordingly,very heavy. wein all violation cases would becounsel
guaranteescope ofof thenot extend thethat we shouldconclude

15, concept processof duethearticle or construecounsel under
do.would have usthe defendantState Constitution asunder the

argument Amend-assessing under the SixthIn the defendant’s
Illinois,ment, (1979), which heldbegin with v. 440 U.S. 367we Scott

an uncoun-do not barand Amendmentsthat the Sixth Fourteenth
imprisonmentconviction, only forbidmisdemeanor butselled State

imprisonedupon present defendant was nota conviction. Thesuch
underlying Inany his habitual offender status.for of convictionsthe

strictlyfact, violation, as definedforsuch conviction was aeach
625:9, pun-is notHampshire A violationlaw. RSA V.under New

Id. Thereforeby not in nature.ishable and is criminalincarceration
standingunderlying alone are validis the convictionsit clear that

under Scott.
turn, however, validityargument on thedefendant’s does notThe

validity of those convic-It on the of the useof the convictions. turns
impris-in can be the basis oftions sustain an order which turnto

argument that otherwiseonment for its violation. The defendant’s
validlymay so used rests on Baldasar v.valid not beconvictions

Illinois, (1980).446 222U.S.
onlyper opinion in that announced the resultThe curiam case

agreedby majority that an ear-a of five The fivereached Justices.
asnot be used alier misdemeanor conviction coulduncounselled

impose repetitionpenaltyan for later of thebasis to enhanced a
same offense.

result, separate concurringinreasons for stated threeThe that
case,positionopinions, support in this how-do not the defendant’s

mayassuming provisionsoffender beever. Even that the habitual
sentencing statute,equated four of thewith an enhanced at the most

in would forbid the use of the uncounselled viola-Justices Baldasar
Mar-tion to determine habitual offender status. Justiceconvictions

test, undershall would forbid their use on the basis of a “but for”
imprisonment purposes onwhich said rest for constitutional anis to

imposedif it forearlier uncounselled conviction could not be but the
him,joinedTwoearlier conviction. Id. at 228. other Justices with

adoptedand Justice seems to have the same test. Id. at 224.Stewart
necessaryfifthBut the vote for the result was Justice Blackmun’s.

effect, Instead,applyhe a ruleIn declined to Scott. he followed that
guaranteed chargeany thancounsel should be on more serious a

rule,petty at conviction wasoffense. Id. 230. On his Baldasar’s first
invalid, byinand that basis concurred the result reached theon he
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other four. But on his rule the four uncounselled violation convic-
adoptintions this case would be valid. Since he did not Mar-Justice

test, supportfor” toshall’s “but there is no reason believe he would
presentthe defendant’s claim.

authorityWhile we do not read Baldasar as for the defendant’s
States,position, (1980),we do read Lewis v. 445 U.S. 55 asUnited

support for the use of the four uncounselled violation convictions as
Supremefor athe basis valid habitual offender order. The Court

shortly majoritydecided Lewis before Baldasar. Since none of the in
Lewis, goodpresumablyBaldasar mentioned it law.is still

collaterallyIn Lewis the held that a defendant couldCourt not
felonyattack an earlier uncounselled and invalid conviction that

predicate prosecution possessionwas the of a later for of a firearm
by congres-a The whatfelon. Court sustained it inferred to be the

felons,purpose peoplesional to reach all in the ofclass convicted
regardless validityof the theof convictions under the Sixth

permissibleAmendment. The Court held that it was to refer to an
identifyingpurposeearlier forinvalid conviction the of a class to

penal applied.which a statute

reasoning supportsLewis theThe use of the four convictions
stronglyin this case more than it the insupported result Lewis

unquestionablyitself. Here the areconvictions valid. Here the class
persons penal merelyof to applieswhom the later statute notare

Lewis,legal actuallyidentifiable under a definition inas but are
by separate proceeding giving hearingidentified a athem and an

warning consequencesexplicit about the of further unlawful action.
We therefore find no violation of Sixth Amendment onstandards

7,Clough,the facts of this case. Accord v.State 115 N.H. 332 A.2d
Court,(1975); see386 also Schindler v. Circuit 715Clerk F.2d 341of

(7th 1983). Constitutions,Cir. Under both National and State there­
fore, maya uponvalid and enforceable habitual offender order rest
uncounselled violation convictions.

question, rightWhen we turn to thethe second about to
hearing status,counsel at the to determine habitual offender we find

many preceding applicable. filingof the considerations The of a
petition claiming beginsthat a defendant is an habitual offender a
process orderingcanthat result in a court’s the defendant not to

years require­drive for at least four untiland the defendant meets
responsibilityof restoringments financial and obtains a court order

privilegehis to drive. RSA 262:22. These civilresults are rather
nature, Bowles, 571,than criminal in State v. 113 N.H. 311 A.2d 300

(1973). They give any rightdo not rise to to counsel under the coun­
I, 15,part onlyappliessel clause of article which to criminal cases
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liberty possible.is OF CONSTITUTIONALdeprivation of JOURNALwhen
(1964). the Amendmentdoes Sixthat Nor177-82Convention

Illinois, 440on facts. v.provision of counsel these Scottthemandate
discussed,already not findwe doweFor the reasons haveU.S. 367.

Illinois,contrary 222.446authority in Baldasar v. U.S.to the

or federalquestion either the StateThe remains whether
safeguard inrequire proceduralas aprocess counseldue clauses

the Statethat neither does. Underproceeding.a We concludesuch
libertyConstitution, for civilpossiblea loss ofin civil cases even

rightautomatically give counsel underrise to a tocontempt will not
Duval, 422,114 322process. v. N.H.of due See Duvalstandards

Perrin, 1083, 453 A.2d(1974); Stapleford v. 122 13041 N.H.A.2d cf.
presumptionis a(1982). Amendment therethe FourteenthUnder

right lose hishe will notno to counsel whenthat a defendant has
Services,litigation.liberty Dep’tif he the Lassiter v. Socialloses of

(1981).452 18U.S.
standards, ultimate issuefederal theeach of the State andUnder

inconcept embodied theof fundamental fairnessis whether the
guarantee ofprocess requires a counsel.procedural duenotion of

Eldridge, 424Again analysis in v.find the followed Mathewswe
scope319, questionsdealing the ofwith these abouthelpful inU.S.

begin by recognizing any driver hasprocess. that licensedWedue
retaining highways.on the Bell v.his license to drivean interest in

Burson, 402 U.S. 535.
unjustifia-is will lose his licenseThe risk small that a defendant

guarantee proceeding tobly in the determinewithout a of counsel
in habit-he an offender. The issues mostwhether is habitual direct

presentsimple, they in one:proceedingsoffender are as were theual
respondent person in record of motorwas the the referred to the

offenses, requisitethewas the record accurate and did it listvehicle
justifyto order.of convictions an habitual offendernumber

validity any underly-only commonly the ofThe issue raised about
ing representationis the or waiver of counselconviction defendant’s

874,Ward,required. Followingwhen is v. 118 N.H.counsel Slate
presents copy vehicle(1978),A.2d 511 the State a of the motor395

course,record,expressly canrecord that addresses this issue. The of
training entrywrong, require legal say that anbe but it does not to

wrong. pro se raises suchin a motor vehicle record is If a defendant
issue, given oppor-awe have no he will be fairan reason to doubt

tunity years experiencedevelop Despite of withhis claim. fifteento
procedure, no ofthe contains evidencethe habitual offender record

adjudication,significant in and we know of none.error
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guaranteeingWhile the burden on the ofState counsel in all
proceedings approach doingsuch would not the burden allof so in

mightviolation be proceedings,cases that considered suchas we
slight justifyfind the placingthat risk of error is too to a further

public everyburden on funds in habitual offender case. Thus we
conclude that neither processState nor federal duestandards of

require hearingshould be toconstrued counsel at a to determine
status as an habitual offender.

imply,As our citations to such cases as Lassiter Duvaland
recognizewe that there could be ana violation trial or habitual

hearing potentiallyoffender with complicatedissues so that a
pro probably represent adequately.defendant se could not himself

When authority recognizesuch cases arise the trial courts have to a
right grounds process.to counsel ofon due But such cases will be
rare, suggestand the facts before us do not that this is one of them.

Remanded.
All concurred.
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OpinionMemorandum

Counsel for the defendant advised the court that the State had
petition againstwithdrawn the habitual offender filed his client.


