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Smith,Gregory attorney general (Amy Ignatius, attorney,H. L. on
brief), bythe brief for the State.

Green, appellate defender, Concord, byassistantJoanne S. of brief
thefor defendant.

Souter, jury guilty burglary,J. A found the defendant of fol-
lowing testify.a trial at which he did not The defendant moved for

grounddeclaration of prosecutormistrial on the that the in his final
argument improperly commented on the defendant’s silence. The

motion,Superior (Goode, J.) subjectCourt exception.denied the to
We affirm.

objectedThe portion prosecutor’s argu-defendant to this of the
ment:

“Only that went in there and the fact thatdefendant]Lthe
police dayhe tried to fool the that is more evidence of his

guilt. attempting pullHe’s to police’sthe wool over the
eyes yours.and sayDon’t let him guiltythat he’s not
when, fact, guilty.”in knowwe that he is

The defendant claims rightsthat the remarks violated his under the
Fifth and Fourteenth Constitution,Amendments of the National

by prosecutionwhich forbid “comment the on the accused’s silence.”
Const,California, 609,v. (1965); I,380 U.S. pt.615 N.H.Griffin cf.

15;art. RSA 516:32.
offendingThe comment in expresslyreferred to theGriffin

keep dead,defendant’s decision to silent: “‘Essie Mae is she can’t tell
you story.her side of the The defendant won’t.’” 380 U.S. at 611. The
prosecutor’s language in the case expressbefore us made no such
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Rather, tryingit accused him ofthe defendant’s silence.reference to
guiltyeyes sayingjurors’ and of he was notpull wool over theto the

comments,mayguilty. of theseWhatever be the meritswhen he was
silence,obviouslythey and it is difficult to seecomments onare not

proscription.theythat would fall within the Griffin
issue,anyAssuming arguendo that there is doubt on the we turn

Gunter, (1stF.2das articulated in Lussier v. 552 385to the standard
denied,Cir.), (1977), determining applica­for thecert. 434 854U.S.

Appealsbility'of questionable ofrule in cases. The Courtthe Griffin
languageadopted this test: ‘“whether the usedfor the First Circuit

jurymanifestly a character that thewas intended or was of such
necessarilynaturally the fail­take it to be a comment onwould and
testify;”’.Id. (quoting v.the accused to at 389 Knowles Unitedure of

States, 168, criteria,(10th 1955)). Judged on these224 F.2d 170 Cir.
permissibleprosecutor’s falls on the side of the line. Itthe statement

intent to comment on more than the defendant’smanifested no
plea guilty, and it would notbefore arrest and his of notbehavior

jurynecessary itor natural for the to take otherwise.have been
appeal proves that the remark was ill-con­While the fact of this

ceived, no violation ofthere was Griffin.
violation, necessary to the doc-we find no it is not considerSince

Hasting,harmless error under United v. 103 S. Ct.trine of States
choosing(1983), or the standard for between declarations of1974
when is not harmless.mistrial and curative instructions error

Affirmed.
All concurred.
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