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Rather, tryingit accused him ofthe defendant’s silence.reference to
guiltyeyes sayingjurors’ and of he was notpull wool over theto the

comments,mayguilty. of theseWhatever be the meritswhen he was
silence,obviouslythey and it is difficult to seecomments onare not

proscription.theythat would fall within the Griffin
issue,anyAssuming arguendo that there is doubt on the we turn

Gunter, (1stF.2das articulated in Lussier v. 552 385to the standard
denied,Cir.), (1977), determining applica­for thecert. 434 854U.S.

Appealsbility'of questionable ofrule in cases. The Courtthe Griffin
languageadopted this test: ‘“whether the usedfor the First Circuit

jurymanifestly a character that thewas intended or was of such
necessarilynaturally the fail­take it to be a comment onwould and
testify;”’.Id. (quoting v.the accused to at 389 Knowles Unitedure of

States, 168, criteria,(10th 1955)). Judged on these224 F.2d 170 Cir.
permissibleprosecutor’s falls on the side of the line. Itthe statement

intent to comment on more than the defendant’smanifested no
plea guilty, and it would notbefore arrest and his of notbehavior

jurynecessary itor natural for the to take otherwise.have been
appeal proves that the remark was ill-con­While the fact of this

ceived, no violation ofthere was Griffin.
violation, necessary to the doc-we find no it is not considerSince

Hasting,harmless error under United v. 103 S. Ct.trine of States
choosing(1983), or the standard for between declarations of1974
when is not harmless.mistrial and curative instructions error

Affirmed.
All concurred.
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Sheehan, P.A.,Phinney, (JonBass & Green of Manchester S.
brief,GregoireandRichardson Daniel N. on the and Mr. Richard-

orally), appellant, Rockingham Countyson for the Company.Trust
P.A., (CharlesOrr & Reno of LeahyConcord F. and James E.
brief, LeahyMorris on the orally), appellee,and Mr. for the FMR

Corporation.

SoUTER, Representatives CorporationJ. petitionedof FMR the
Company IncorporationBoard of Trust approvalfor to establish a

banking corporation Salem,in Fidelityto be known as Bank and
Company.Trust Among objectedSee RSA 392:5. those who was the

present appellant. granted petition.The board the We affirm.
applicantThe (FMR) parent Fidelityis the Groupof the of com-

panies, comprising Fidelity Managementthe and Research Com-
pany, Services,Management Inc.,FMR FidelityInvestment Broker-

Services, Inc.,age Fidelity Management Company (aTrust Massa-
bank), Fidelity Systemschusetts Company, Fidelityand Informa-

Services, Fidelity Managementtion Inc. The Companyand Research
serves as the managerinvestment advisor to and Fidelityof the
Group managesof Mutual Funds and assets awith total worth of
approximately billion as of the time report$14.9 of the examiner’s

proceeding. Fidelityin this companies provideOther discount broker-
services,age management services,investment record-keepingand

services to Fidelityentities both inside and Group.outside the
sought approval wholly-ownedFMR to establish a subsidiary

statutorybank powers,with full representedbut it that in two
respects the bank would not function as a commercial bank custom-
arily loans,would. It would not make commercial lest FMR become

holdinga bank company law,under federal 12 1841(a)U.S.C. and§
(c), precludedand actingbe from Fidelityas underwriter for the
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special toit efforts marketGroup would makeof mutual funds. Nor
in the Salem area.its services

principalInstead, provide services to athe bank would three
fiduciary corpo-to(1) record-keeping servicesandmarket:national

fiduciary toplans; (2) custodial and servicesemployee benefitrate
Accounts; (3)and assetKeogh RetirementPlans and Individual

employee plans individual de-management benefit andservices to
managementprovide the servicespositors. assetThe bank would

accounts,” checkingorthrough “sweepwhat are often called
excess balances.provision automatic investment ofwith foraccounts

interest-bearing equityorbe in eitherinvestment wouldSuch
subsidiaryFidelity orby Group obtainedissued ainstruments

brokerage corporation. national marketthrough Thean affiliated
Salem, Hampshire, but evidencein Newinclude customerswould

a number of indi-did indicate that substantialthe board notbefore
in the threedepositors firstwould becomein the Salem areaviduals

years operation.of
proposal,investigation hearing theFollowing and on thisan

publicdeterminingpetition “the con-granted the after thatboard
promoted byadvantage be the establishmentandvenience [would]

in onThis conclusion rested turncorporation.” RSA 392:5.of such
the of RSAjudgment under five criteria 392:8:favorablethe board’s

structure, earnings,capital prospects character andadequacy forof
community thestanding to be associated within the of individuals

management, andbank, ability proposed and “the convenienceof
bycommunity proposed” bank. There isto be served theof theneeds

anyapplication theseappeal the of of criteriain this aboutno issue
except the last.

appealing decision,In appellantthe board’s the has the
burden either to demonstrate that the anboard committed error of

prove by preponderancelaw or to a clear evidenceof the that the
unjust 541:13; Appeal Incorp’sdecision is or unreasonable. RSA of of

129,Bank, (1980).Manchester Sav’s 120 N.H. 412 A.2d 421 In an
carry burden, appellanteffort to this the raises two issues about the

application 392:8,of the fifth criterion under RSA the convenience
community byand needs of the proposedto be served the bank.

First, appellantthe inclaims effect that the board committed an
findingerror of law in thethat convenience needs ofand the com-

munity byof Salem be served a proposecould bank that did not to
make bankingcommercial loans or to seek to retailmarket full serv-

community. appellant applicationinices the The characterizes the
argues only offeringas one for a “half bank” and that a bank full

satisfy community’sservices can thethe criterion of convenience
and need.
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appellant AppealThe on ourrelies decision in Portsmouth Sav-of
1,Bank, sustainingings (1983), the455 A.2d board’s123 N.H. 1023

finding applicantthat had standard ofan satisfied the convenience
community 384-B:2, IV(a).and needs of the We con-under RSA

presentit that the found andsidered “a continu-relevant board had
ing provide capitalneed for involvement toextensive of banks and

to andservices individuals business customers” in the Portsmouth
6,at atarea. Id. 455 A.2d 1026.

case,appellant holdingThe misreads the thatof however.
proposed prospect providinga capitalWhile bank’s for local is

obviously consideration,a itrelevant does not that it is afollow
necessary findingafor favorable the ofcondition under criterion the
community’s only expressconvenience and noneed. Not is there

effect,provision appearsto but thethat statute itself to be inconsist­
appellant’sent the approvalwith claim that must be onconditioned

willingness provide recognizesfullto services. RSA that the392:9
may public byboard find that awould beconvenience not served

powers soughtoriginally byprivileges”bank with “all andthe the
applicants, petitioners approv­in cases itand such seekauthorizes to

corporation conclude, then,for a powers.moreal of limited We that
applicant’s only bankingthe stated intention exerciseto limited

powers preclude approval.did not the board’s

appellant’sThe second theclaim of error looks not to limits of
proposesthe bank’s services to thatbut the market bank tothe

appellant argues legalserve. The that the board committed error in
favorably judging convenience and need in relation to a national

reasón, goes,rather a argumentmarket than local one. For that the
concludingthe board erred in there was a factual basis find­that for

ing communitythat the convenience needs the local wouldand of be
by argumentproposedserved bank. Thisthe because it over­falls

findinglooks the a aboard’s that bank intended to serve national
could, would,market in caseand this serve the and conven­needs

ofience the local market as well.
publicBoth hearingthe evidence at the and the bank examiner’s

report supported packagethe board’s thatconclusion “the of finan-
byproposed Fidelitycial services currently throughis not available

banks in the area.”Salem The board found truethis to evenbe
though “the provideGarn-St. .Germain Act. . tobanksauthorized

functionally- . a equivalent. end product” sweepto the so-called
account. is evidentiaryIt clear anthat the board basis to con-had

Fidelity’s proposed integrationclude “that bankingof services with
high yieldsinterest public promotingserve a need while[would]
competition (Emphasisin the added.) AppealSalem market.” See of
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11, 1027,Bank, 7, A.2dSavings 455Kingswood 123 N.H.Trust &
1, 6-7,Bank,Savings 123 N.H.(1983); Appeal Portsmouth1029 of

1023, Appeal Incorp’s Manchester(1983);1026-27455 A.2d ofof
421,Bank, 129, 137, (1980).412 A.2d 426120 N.H.Sav’s

incompatibilityproperly that there was nofoundThe board
provisionthe of locala national market andthe service tobetween

itConsequently, appellant not demonstrated thatthe hasbenefits.
to find that local con-or unreasonable for the boardwas unlawful

by granting application.thebe servedvenience and need would

Affirmed.
Douglas, J., sit;did not the others concurred.
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