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attorney general Tucker,Smith, (Brian T. assistantGregory H.
attorney general, Isaac,brief, attor-Andrew L. assistanton the and

general, orally),ney the State.for
byappellate Concord,defender, brief andDuggan, ofE.James

orally, for the defendant.

attemptedSofter, the defendanttrial for murderBefore hisJ.
J.)Superiorsuppress {Dunn,Theto his confession. Courtmoved

Followingsubject exception. trial, andto thethe motiondenied
exceptedjury,the the to theof the to defendantsubmission case

jury.question ofWe sustain the denialanswer to a from thecourt’s
suppress tothe erred in its answermotion to but hold that courtthe

jury.the Wetherefore reverse.
September 1983,18, inthrown into a housetwo bombs wereOn

occupant policethe that had seen the defendantNashua. Its told he
bombing.immediately occupantThehouse after therun from the

feuding.explained Later thatthat he and the defendant had been
policeday in not onthe defendant Manchester. It is clearfound the

police then a warrant for thethe record whether the had obtained
bombing, wasdefendant’s arrest for the but there a valid outstand-

charges.ing for on Onwarrant his arrest unrelated misdemeanor
Theyauthority police notthat the arrested the defendant. did

bombing.explain the reason for the arrest or mention the
they policepolice station,When read thereached the Nashua the

warnings the defendant. said that he understoodMiranda to He
Immediatelysigned rightsof hethem and a waiver his under them.

began subject of misdemeanorto talk about the the unrelated
charges. theypolice wished talk about theThe then told him to
bombing. knowledgeof that until after he hadThe defendant denied

wayinadvertently that no the victim couldexclaimed there was
hoursdefendant talked for severalhave seen him. Thereafter the

completed statement,his how-After hadand made a confession. he
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ever, signhe refused to a further written or a writtenwaiver state-
lawyerament of the confession. He testified that had himtold that

unsigned againstbean statement could not used him.
unsuccessfully suppressPrior trial defendantto the moved to the

byprepared police,written asstatement the and Statethe later
During closing argumentintroduced it into evidence. defense coun-

argued jury signsel to the that the defendant’s refusal to was evi-
Duringdence that the written statement was inaccurate. their

jurors questiondeliberations the sent out the whether “the lack of a
signature statement, completeon Mr. Jones’ a denial of the[meant]

responded,statement.” The court no.”answer is Defense coun-“[t]he
excepted argued jury posedsel to this answer. He that the had a

question” “they rely“factual and that should be instructed to on
determiningtheir own recollection of the evidence in that issue.”

county attorney argued questionThe assistant that the was ofone
gavelaw and that the court’s answer was correct. The court no

jury guilty.further instructions. The returned a verdict of
assignmentOn these thefacts defendant’s first of error is the

suppresscourt’s denial of the motion to the confession. Defendant’s
waybrief in no Hampshireraises the New Constitution a foras basis

confession,suppressing Arizona,the but relies on v.Miranda 384
(1966), construing Constitution,U.S. 436 a case the Federal and

interpreting Ball, 231,226,cases seeMiranda. But v. 124State N.H.
347, argues(1983).471 A.2d He a350 that failure to inform him

police bombing priorthat the wished to thediscuss to his ofwaiver
rights validity originalMiranda “casts doubt on the of the waiver.”

argues signHe also that his refusal to the statement “militates
against a valid waiver.”

significance knowledge subjectThe of a defendant’s of the of the
questioning requirement Arizona,from ofarises the Miranda v. 384

(1966), rightsthat a waiver the pres-U.S. 436 of to silence and the
“knowing intelligent.”ence of counsel must be and Id. at 475. The

argues beyonddefendant that a court cannot find such a awaiver
doubt, 145,required Phinney,reasonable as under v.State 117 N.H.

(1977),370 A.2d 1153 when the evidence a defendantindicates that
questioningnotdid know the reason for the about which he is said to

rights.have waived his
The Ellsworth,defendant relies on Schenk v. Supp. (D.293 F. 26

1968).Mont. In that case the lyingdefendant had been found on a
bed next to his corpse.murdered police theywife’s The told him that

questionwished to “inhim shootingconnection with the ofincident
his policewife.” the specificallyBecause did not advise the defend-

they suspectedant that her,hadthat he shot the court held that the
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by waiver ofa validsupportednotwasstatementdefendant’s
rights.Miranda

goodview, forminority we believerepresents aSchenk
begins by rec­majority view thattheagree withinsteadreason. We

of thesupra out the contentsetsv. Arizonaognizing Mirandathat
requirement todetail, nowarnings specific but statesrequired in

questioning.prompt Unitedcharges thespecific thatthewarn about
view, aware­(9th 1970). thisOnCampbell, F.2d 97 Cir.431v.States

be consid­simply factor tocharges oneispotentialorness of actual
rights know­hiswaiveddetermining defendantwhether ainered

263,Carter, 344, 250 S.E.2dvoluntarily. v. 296 N.C.ingly and State
question of waiverdenied, (1979). The ultimate441 964cert. U.S.

totality Seethe circumstances.of allon themust be determined
Bustamonte, (1973).412 218v. U.S.Schneckloth

case, isfind no error. Itthis weApplying rules to the facts ofthese
police hadsigned form thethe waiverwhen the defendanttrue that

involved in thethey suspected he had beenhim that thatnot told
court to considerbombing. for the trialThat was one circumstance

pointgavedetermining the waiver at thatwhether the defendantin
questionsunderstanding significance thepotential ofan of thewith

might in the recordfollow. There is no indicationand answers that
way.justjudge in thisfailed to consider the evidencethat the trial

significance to informpossible of the failureIn this case the
minimal,subject questioning becausewasthe defendant of the of

they anysuspicionspolice their before askedthe did tell him of
time,anyquestioningquestions. ata defendant can terminateSince

reality continuingany rights act or series of waiv­waiver of is in a
ers, for all. theirrevocable decision once and Sincerather than an

questioned when he found thatdefendant here did not decline to be
bombing,suspect could have foundin the the trial courthe was a

willingness questioned restedand to answer thereafterthat his to be
warningjuston the kind of that the defendant calls for.

unavailing argumentequally thatfind the defendant’sWe
sign against a valid waiver” ofhis refusal to the statement “militates
rights. signaturelack of a is not inconsistent withthe Miranda The

Butler, (1979).a valid v. 441 369 Aswaiver. See North Carolina U.S.
before, totality on the issuewe said we look to the of circumstances

signaturesupra.of The orwaiver. v. BustamonteSee Schneckloth
circumstances,merely indi­lack of it is one of those and there is no

cation that the trial court failed to consider it.

may goWe further in this case and note that the trial
acceptsupportable even if we thecourt’s conclusion is on the record
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explanation sign, lawyerdefendant’s for the refusal to athat had
unsignedtold him that an statement could not be used. Miranda

a understanding warningsconditions valid on anwaiver of the that
rightsthedescribe and risks at stake. Miranda does not condition a

understandingwaiver on the of asoundness defendant’s of the law
warnings.as derived from sources other than the If the rule were

otherwise, preference comfortinga defendant’s for but erroneous
admissibility always proof againstviews of constitutional would be

warnings, mightMiranda however well a defendant understand
warnings. Therefore, legal opinionsthose a defendant’s unsound can

preclude rights only they preventa valid ofwaiver Miranda if the
understanding policedefendant even from what the tell him in the

See,warnings. Riddle,e.g., Cir.),(4thHarris v. F.2d551 936 cert.
denied, case, then,(1977).434 U.S. 849 In this the defendant’s re­

signfusal to for the reason he notstated was withinconsistent the
finding beyond knowingtrial court’s a doubtreasonable of and intel­

ligent waiver. We find no error in denialthe of the motion to
suppress.

signatureThe lack of was the basis for a different claim
jury, signbefore the the claim that the defendant did not the state­

juryment itbecause was not true. The revealed its concern with this
askingby question signatureissue the whether the lack of meant “a

complete considering argumentdenial of the statement.” In the that
judge simply no,it for distinguishwas error the to answer we must

perspective lawyers jurors.the of from that of
Lawyers probably judge’swould have understood the answer to

signaturemean that the lack of compeldid not as a matter lawof
the conclusion that the defendant had denied the truth of the entire

Lawyersstatement. havewould understood him thatto mean more
interpretationthan possible.one factual was We believe that is what

judgethe intended.
juror, however, judge’s probablyTo a we believe the answer

signmeant completethat the refusal to was an actnot of denial or
juror probablyretraction. We abelieve that would have taken the

issue,aanswer as a notresolution of factual as a statement of law
that open.left the issue

judge’sSince the effect of the statement must be determined from
perspective jury,the probablyof the we conclude that his answer

supercedinghad jurors’ judg-the effect of the exercise of the own
ment. province juryHe therefore invaded “the exclusive theof to

byproved competentdecide what facts Ewingare evidence.” v.
Burnet, 41,(11 Pet.) (1837), I,contrary part36 U.S. 50-51 to article

Hampshire.15 of the Constitution of New
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harmless, despitewasthat the errorunable to concludeWe are
customarygiven instructionsthehad earlierfact that the courtthe

jury alone.for theindicating issues wasresolution of factualthat
charge, he did notbutgave in thejudge those instructionsThe

doubtquestion. Wewhen he answered therepeat to themor allude
thought portion ofapply the relevantjurors tothat the would have

significance of themodify explaingeneral charge or thetothe
question.unequivocal laterspecific answer to theircourt’s and

question violated theanswer to thethat theWe therefore conclude
judgmentby jury. ofright reverse theto trial We mustdefendant’s

for a new trial.and remand the caseconviction
and remanded.Reversed

All concurred.
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