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neglect, immunitythatabuse or child and does thethis extend tonot
underlying neglect; personsor (2) class ofabuse and that the

immunity (Supp. 1983)entitled this RSA re-to 169-C:31 isunder
have to suspectstricted to who reason abusethose individuals child

neglect, neglect.perpetratorsor child excludes abuse orand the of
argument,The State’s tofurther the setdefendant’s motionthat

superior dismissingtheaside court’s order the indictment was
untimely filed, byearlierwas raised his thisdismiss inter-motion to
locutory ruling. 14,a oftransfer without Our order November
1983, denying interlocutorythe defendant’s motion dismiss theto
transfer, dispositiveis of issue.that

Accordingly, reasons,foregoingfor the we transferredanswer the
question in the affirmative.

Remanded.
Douglas, J., sit;did not the others concurred.
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Smith,Upton, (Gilbert Upton GarySanders of Concord and B.&
brief, plain-orally),on forRichardson the and Mr. Richardson the

tiffs.
Spellman, Hengen(Stevenof Concord E. on the briefRansmeier &

orally),and for the defendants.

Batchelder, appeal jury SuperiorThisJ. followed a verdict in
judgment(Goode, J.) plaintiffs,in of the a forCourt favor and

$40,638. superior ap-The claim that the court erred indefendants
466:20, doubling damagesplying RSA which authorizes the of sus-

by jury.damagesby dog bite, found thea victim of atained to the
We affirm.

stipulated byfollowing parties. plain-facts have been the TheThe
minor, Allgeyerten-year-old (byin the are a histiffs case Aaron

father, Allgeyer.friend), plaintiffsfather and next and his Carl The
damages resulting allegedfrom an ofclaimed violation RSA 466:19

defendants,negligence partand from common-law on the of the
Lincoln, injuries dog,byinflictedRobert and Susan for the Lincolns’
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date,18, Brandy as“Brandy,” bit Aaronon March 1982. On that
home, havingmotherwhere his wasentered the Lincolns’Aaron

with Mrs. Lincoln.coffee
trial, allegedplaintiffsthewrit and atIn the declaration to their
known,knew, Brandythat had athe or should havethat defendants

strangers, especially juryThe found forpropensity to bite children.
statutorynegligence andplaintiffs on common-law thethe both the

$25,000damagesjury foundThe Aaron’s to be butcounts. found
twenty percent negligent. jury also returned a verdicthim to be The

expenses.in favor of his father for medicalof $319
trial, requested jury that theAt the defendants a instruction

negligence, any, recoverycontributory if wouldplaintiff Aaron’s bar
request thedog-bite their onThe defendants basedunder the statute.

dogskeepers strictlyowners of lia-that RSA 466:19 makes andfact
result,dogs’ defendantsfor their vicious behavior. As a theble

statute, 507:7-a,negligence byargued, comparative RSA whichthe
abrogated contributory negli-ofthe common-law defenseits terms

alone, bearingnegligence plaintiffs’gence in no on theactions has
liability superiorThe court denied the defendants’strict claim.

verdicts,jury’sFollowingrequest exception. the theand noted their
court, 466:20,authorityrequested ofplaintiffs RSA tothe under

amount, and,jury’s in accordance thatthe verdict withdouble
$20,319 $40,638.request, the court increase the from todid verdict

applicationexcepteddefendants to court’s of RSAThe then the
ground equal protection rightson the that it violated their466:20

provided unjustifia-Hampshire anunder the New Constitution and
recovery plaintiffs.double theble to

The defendants’ first claim is that the court committed error
466:20, damageswhen, bypursuant to itRSA doubled the as found

jury deducting plaintifftothe after an amount attributable the
provides:own misconduct. RSA 466:20Aaron’s

“Every dog anykeeper per-of forfeit toowner or a shall
injured damagebyson it double the amount of the sus-

by him,tained to be recovered in an action on the case.”
Id.; 540-A:4, (Supp. 1983) (liability damagesRSA I for double forcf.

by (Supp. 1983));ofviolation landlord or tenant RSA 540-A:3 RSA
damages(Supp. 1981) (allowing356:11 treble for antitrust violation

findingupon flagrancy); (Supp. 1983)of willfulness or RSA 539:1
(forfeiture product wrongfullyfiveof times the value of forest
taken); (forfeiture damages takingwrongfulof forRSA 539:4 treble

stone, ore, etc.).of
that,argue jury plaintiffThe defendants foundbecause the the

partially negligent, plaintiffstheAaron be from re-should barred
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argumentcovery The defendants rest their onunder the statute.
decided under RSA 466:19.cases

dogskeepers strictlythe owners or ofRSA 466:19 made liable
dogs’by Noyestheir vicious or mischievous acts. v.for harm caused

357, law,Labrecque, (1965).N.H. 211 A.2d 421 At common106
knowledge“when once of the mischievousthe owner has

it;dogdisposition of his ... he is bound to take care of and
it,knowledgefrom the time of his of he is answerable for

produced by dog.all thethe mischief that is

scienter,knowledge, . . .This or the is therefore the foun-
dation of actions.”these

Christian, (1817).E. A on the 267Treatise Game Laws

purposeThe for the enactment of RSA “to obviate the466:19was
difficulty showing knowledgeof propensi­the owner’s of the vicious

dog required Frank,Gagnonties of the as at common law.” v. 83
122, 123, 373, (1927). provides:N.H. 139 A. 374 The statute

“Any person property damage mayto orwhom to whose
by dog bykeptbe occasioned a not owned or him shall be

damage personentitled to recover of the who owns orsuch
keeps dog, possession,or inthe has it his unless the dam-
age engagedwas to him while he was in theoccasioned

trespassacommission of or other tort.”

RSA 466:19.
370,Quimby Woodbury, (1885),In v. 63 N.H. we held that the375

contributory negligence apply equallydoctrine of would to bar an
s.ll,G.L., 115, predecessorpredicated the toaction on c. RSA

466:19, negligenceit did to bar action. Wikeas the common-law See
860,Allison, 393, 395, Lynch(1964);v. 864 v.105 N.H. 200 A.2d cf.

negligenceMcNally, (1878) (contributory not a bar to78 N.Y. 347
be).assumption Uponcommon-law action but of the risk would the

statute,507:7-a, negligencepassage comparativein of the1969 RSA
contributory negligence recoveringceased to be an absolute bar to

action;damages negligence mayplaintiffin a a now recover if the
jury negligence greaterdoes not find that his was “than the causal
negligence of the defendant.” Id.

maintain, however,The defendants that hasRSA 507:7-a no
broughtapplication underto an action RSA 466:19 because the lat-

liability dogimposes on owners andter statute strict thus is distin-
guishable negligence actions at whichfrom the RSA 507:7-a is

argument supportThe defendants’ indirected. finds Thibault v.
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802, (1978).Sears, Company, A.2d 843118 395 In&Roebuck N.H.
Thibault, negligencecomparative statute did notwe theheld that

liability by itsbecause the statuteproduct casesapply to strict
810,negligence. at 395 A.2d atterms is to actions forconfined Id.

however, a.judiciallyhold, liability isto “strict848. We went on that
doctrine, comparativeprinciple causationto ofwhichcreated the

applied .”will be .. . Id.
dognegligence biteurging apply comparative toIn us not to

cases, distinguish present in Thibaultthethe defendants situation
uponcontend that the rationalecase at The defendantsfrom the bar.

negligencecomparative toin Thibault extendwe relied towhich
Here,in strictliability available to us this case.strict is notcases

creation, judiciallyliability legislative not ais aRSA 466:19under
defendants,argue compara-ifConsequently, theprinciple.created

broughtnegligence principles extended to actionsare to betive
statute, legislature’s,is the not theresponsibilitytheunder the

court’s.

argument may respectmerit withdefendants’ have someThe
declaration,statutory plaintiffs’ but it isset in thecount outtheto

broughtnegligenceclearly For actionsinapplicable to the count.
theory, abrogatednegligence RSA 507:7-atheunder common-law

contributory negli­recovery by ofto created the doctrinebarthe
principlegence applied actions ofprospectively to theand such

negligence. Consequently, superiorthe courtcomparative commit­
negligencecharged juryit consider the ofted error when theno to

negligencerenderingplaintiffthe its verdict on the count.Aaron in
Co., 812,Sears, supra at 395 849v. A.2dSee Thibault Roebuck & at

“plaintiff’s(advising superior the term misconduct”the court to use
charge“contributory liabilitynegligence” on aitsinstead of in strict

count).

Accordingly, only question applicabilitythe is the theof
damages statute, 466:20, negligenceto theRSA Indouble count.

370,Quimby Woodbury, (1885),v. 63 N.H. we held the375 stat­that
utory be treated as the common-law withaction should action
respect applicability contributory negli­of doctrine ofthe theto

Likewise, 466:20,gence. today byhold which itsRSA termswe that
liability theoryis to on thenot limited an action strictfounded

466:19, applyembodied in be to to both theRSA should read statu­
tory and action. of statutethe common-law The deterrent effect the
is, anything, by possibility double-damageif of aenhanced the

dog’s proclivities.award where the owner is on notice viciousof his
holding appliesBecause of our that to theRSA 466:20 common-

action, question contributorywe notlaw need reach the whether
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recovery brought solelynegligence will bar in an action with refer-
ence to RSA 466:19.

The defendants’ second basis for their claim of error is that the
damages provision rightdouble their toof RSA 466:20 contravenes

equal guaranteed byprotectionthe of the laws as the Constitu-State
tion. The defendants claim that the statute is unconstitutional on its

separate (namely,face because it creates a class of tortfeasors
and,dogs) proper justification,owners of vicious without the sub-

jects only damages.payingthem to a victim double
Humes,Railway CompanyIn Missouri v. 115 512U.S.Pacific

(1885), equalSupreme protectionthe Court faced anUnited States
broughtclaim under the Federal Constitution and directed at a

statute, damage againstState which allowed a double award a rail­
corporationroad for its failure to erect and maintain fences. In

Humes, equal­the that of theCourt held is no evasion rule of“[t]here
ity subjectedcompanieswhere all are to the same duties[railroad]
and liabilities under similar Id. Thecircumstances.” at 523. Court

York,Railway Express Agency,later instated Inc. v. New 336 U.S.
106, (1949), requirement equal protection110 is no of that all“[i]t

genusevils of the same be eradicated or none at all.” See Noble v.
Co., 156, 160-61, 1109,Ry.Delaware & Hudson 142 Vt. 453 A.2d

(1982); Hampshire Village1112 Associates v. District Court of
148, 151, 830,Hampshire, 832,381 Mass. 408 N.E.2d cert. denied sub

Hampshire, (“The(1980)nom Ruhlander v.Dist. Ct. 449 U.S. 1062of
singling penalties conduct,particular especiallyout for such civil of

sphere, questionin the equalconduct economic raises no under the
unless,guaranteesprotection perchance the selection was bereft of a

reason.”).plausible

equal pro­In order to address the merits of the defendants’
466:20,challengetection to RSA we must first determine the com­

parative importance impli­of the of the defendants that isinterest
See,by e.g.,cated in civilthe invocation of the statute this action.

502, 1191,Couture, 500, (1984).Couture v. 124 1192N.H. 471 A.2d
925, 931-32, 825,Maurer,In Carson v. 424 A.2d 830120 N.H.

right injuries(1980), personalfor iswe held that the to recover an
important right undersubstantive our State Constitution. See also

Prod’s, Assoc’s, Inc.,EdgarClayHenderson Inc. v. 122Wood & N.H.
Here,800, (1982). we are faced with the obverse of451 A.2d 174 the

Carson,implicatedinterest in inasmuch as it is the defendants’
being prop­interest in free from the exaction of a forfeiture of his

erty is at stake.that

Const,redress,plaintiffs’ right pt.As with the to see N.H.
14,I, rights property protected byart. the defendants inhave their
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CONST, I,pt.N.H. Consequently,the constitution. See art. 2. we
agree property,inthe defendants that their interest their whenwith

action,property placedis at risk in the context of a civil is anthat
right. Accordingly,important substantive to determine thewhether

scrutiny,passesstatute constitutional we must determine “whether
challengedthe classifications are reasonable and have a fair and

object legislation.”relation the ofsubstantial to the Carson v.
Maurer, 932-33,supra at 424 831.A.2d at

Gerrish,CraigIn (1879), upheldv. 58 N.H. 513 we the constitu-
tionality speaksof the statute because the in a for-statute terms of
feiture, indicating penal designedthus that it awas statute dis-to
courage keeping dogs potentialthe of which have the to cause

injurypersonal damage. Roberts,propertyor In Orne v. 51 N.H. 110
(1871), predecessor 466:19,heldwe that the statutes to RSA :20

originated“apparently damagein the idea that much was
by dogs, injureddone personfor which the had no

remedy, by practical difficultyof chargingreason the of
knowledgethe withowner of the mischievous character of

and,dog; therefore, assumingthe that such animals were
naturally dangerous, and, withal, utility,of little it was
thought best to make keeper dogsthe owner or of such

absolutely injuries byliable for caused them.”
Id. at 113.

passage 466,chapter legislatureWith the of RSA the created a
comprehensive legislative response ubiq-scheme in obvious to the
uity dogs recognition potentialof in our State and in of the hazard
they represent. part scheme,As of that the General Court inserted

damages provision regulatethe double to induce toowners their
dogs actively.more

hold representsWe that RSA 466:20 responsea reasonable to
problem injuries by dogs and,the of by effect,caused its deterrent

bears relationship object legislationa substantial to the of the and
the classifications it creates.

exceptionsThe defendants’ are overruled.

Affirmed.

Douglas, J., sit; J.,Souter, result;did not inconcurred the the
others concurred.


