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Concord,defender, by brief andofappellateDuggan,E.James
orally, the defendant.for

defendant, appeals his convictionSmith,Brock, theMichaelJ.
1982, 318-11, of RSAin violationmarijuana,selling Marchonfor

in(Goode,J.) erredCourtthat the Trial1981). He claims(Supp.B:2
alleged,concerning butothertestimonyadmitting evidenceinto

rea-For thebyunindicted, drugs the defendant.of controlledsales
a new trial.follow, forand remandwe reversethatsons

to limit testi-trial, a “motionfiledthe defendantofIn advance
chiefthat the State’sin motionmony.” stated theDefense counsel

Nutter, deposition to eventsin hiswitness, Timothy referredhad
11, par-In1982.alleged on Marchhave occurredtothoseother than

with the defendantticular, 40 contactsto 20 tohad referredNutter
usuallyhe con-drugs; thatpicking up had statedpurposes offor

basis;weekly andmarijuana on apurchasetothe defendanttacted
marijuana thefromofpurchased an ouncehadthat hestated

arguedattorney that4, The defendant’s1982.on Marchdefendant
respectwithtestimony and irrelevantimmaterialwasprofferedthis

only11, would1982 andsingle of Marchindicted offenseto the
Specifically,againstjury the defendant.prejudice theinflame and

todirectedrequested the State bethatcounselthe defendant’s
11.testimony of Marchto the eventshisto limitits witnessinstruct

that,motion,hearing indicated in thetrial courton this theAt the
any of thetestimony placedany defendant thatof from theabsence

bytestimony woulddispute, the Statein introducedState’s evidence
regarding11, except that evidencethe of Marchbe limited to events

explainin order toalleged 4 would be allowedthe sale on March
witness.first as the State’show Mr. Nutter became involved

introduced evidencefurther that if the defendantThe court ruled
dispute, the wouldplaced evidence in then Statewhich the State’s

notpermitted State’s witness wason rebuttal to show that thebe
because, example, previous withfor he had had contactsmistaken

rulingsexceptions to these wereThedefendant. defendant’sthe
noted.

5, 1982, Peterboroughtrial, thetestified that on MarchAt Nutter
warrant,police apartment, pursuant to a and arrestedsearched his

givenpossession marijuana. hefor of testified that washim Nutter
charge againstregarding dispositionspecific promises the of theno

him, go“they’d on me if I’d disclose somebut was told that easier
police that aSubsequently he advised theinformation to them.”

marijuana on 4. Hehim was available Marchfriend had told that
vague thein terms how he had receivedthen described somewhat

“Smitty.”thought from Hemarijuana it had comeand stated that he
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Smitty police Smittydescribed and told the that worked in the
grinding Hampshire Bearing Peterborough.atarea New Ball in

agreed purchaseNutter then make a Smittyto controlled from
and police. purchaseturn the contraband over to the This occurred

11, presenton March and is the basis for the indictment. Nutter
byapproached Smittytestified trialat that he was ifand asked he

any pot affirmatively,wanted replied Smittythat week. Nutter and
marijuana place. day,said the be inwould the usual thatLater Nut-

bridgeter Hampshirewent to an old iron across from New Ball
Bearing marijuana spotand retrieved an ounce of from a under the
bridge pillars gavethe meet Smittywhere the cement. He then
forty envelope. Followingin testimony,dollars an this Nutter identi-

defendant,“Smitty”fied as the Michael Smith.
The defendant ontestified direct examination hethat never made

arrangements marijuanawith Nutter to sell him on either March 4
response questionsor In attorneyMarch 11. to of his directon exam-

ination, the defendant further testified:
you any grass, marijuana,ever“Counsel: Did leave or

any contraband, drug, bridge?under this
Defendant: No.

you drugs TimothyCounsel: Did ever deliver to Nutter
yourfrom car?

Defendant: No.

you indirectlyCounsel: TimothyDid sell to Nutter?
Defendant: No.”

cross-examination,Under againthe sellingdefendant denied ever
tocontraband Nutter.

Nutter,inThe State rebuttal then called who testified that he had
purchased marijuana from the ondefendant 20 to 30 occasions and

deliverythat throughthe usual method of was a friend. On ten occa-
marijuanasions the spotwas bridge.delivered to the same at the

timely objectedDefense counsel testimonyto this on the basis of
relevancy materiality.and The court stated:

among“I certaintythink the issues is thehere of the
identity. opened,defendant’s The door has been and I’m

going permit examination,to the toState conduct this the
having brought jury’sissue been yourto the attention so

objection overruled; youris exception is noted.”
cross-examination,Under purchasesNutter admitted that his

anynever personal defendant,involved contact thewith but that he
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him andhad toldotherson whatwas Smith basedknew the seller
know,Smith, nodyou wouldbyyou walked and Mr.“whenbecause

smile, give you an indication.”or
drug wassalesprior unindictedargues ofthat evidenceThe State

identifyability thetoNutter’sto establishproperly admitted
disagree.credibility. Weimpeach defendant’sto thedefendant and

Barker, 543, (1977), weA.2d 1179In v. 117 N.H. 374State
admissibility:resolvingin the issue ofmade it clear that

m,ust foris relevantjudge determine that the evidence“The
showing dispositionpurpose ora than the characterother

defendant, questioninproof that the actsthe that theof
clear,by that thethe is andwere committed defendant

outweighs dangerthe ofprobative the evidencevalue of
prejudice to the defendant.”
546, added).(emphasisat A.2d at 1180Id. 374

prior no mistake hasof acts offered to show thatEvidence
perpetra­regarding identity as themade the of the defendantbeen

charged only priorrelevant if the acts were actstor of the crime is
898,Beechum,v. 582 F.2d 912-13of the defendant. See United States

denied, Proposed(5th 1978), (1979);cert. 440 920 N.H.R.Cir. U.S. cf.
404(b). question is the defendant wasEvid. The ultimate whether

11,marijuana purchasedthe source of the on March 1982.

case, testimony regarding priorpresentIn the 20 tothe 30
drug clearlypurchases did not show that the defendant had been the

fact,supplier. testimonyIn the revealed that identificationNutter’s
supplier priorthe inof defendant as the the transactions was

Therefore,hearsay. priorprooffounded on the that the actsbecause
question byin were committed the defendant was inadmissible for

prejudice,reasons to trialunrelated irrelevance or the court should
Leuthner,excludedhave that evidence as irrelevant. v. 124See State

638, (1984).474 A.2d 1029N.H.

reject argument priorWe also that the evidence ofthe State’s
drug properly impeach thesales was admitted tounindicted
credibility. court did not admit the rebuttaldefendant’s The trial

testimony credibility,purposes impeachingfor of the defendant’s
jury, testimony,directly thatbut instructed the after the rebuttal

you give only pur-is for“the consideration this evidence
intent,showing proof opportunity,poses a of motive orof

preparation, plan, knowledge, identity, absence of mistake
by you proofor accident but should not be considered as
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that the crime under con-defendant committed the here
sideration ... .”

evidence,charge juryIn his to the at the close of the the trial court
again jurytheinstructed that:

presented priorof“The State has evidence acts of the
defendant, admitted,alleged evidence wasoffenses. This

Jury, intent, motive,Members of the to show malice or
identity by youand should not be considered in determin-
ing allegedthe inwhether defendant committed the acts
the indictment.”

bearingBecause the evidence was not admitted as on the defend-
credibility, partyant’s we need not address here whether a is bound

by prevented proving illegalpriora witness’ answer and is from
by credibility.impeach Compareacts extrinsic in orderevidence to

Hersom, 433, (questioner(1930)State v. 84 152 A. isN.H. 276 bound
by acts,regarding alleged prior illegalthe witness’ answers and the
trial court has no discretion to admit extrinsic evidence of such acts

impeach Donovan, 603,credibility)to with v. 120 419State N.H.
(1980) (decision concerningA.2d admit1102 to evidence on rebuttal

acts,alleged prior illegal purpose impeachingthefor of the defend-
credibility, court);ant’s is within the discretion of the trial see also

Proposed 608(b).N.H.R. Evid.

objectThe defendant did not to the instructions which the
gave, opinion, regardingtrial court as outlined earlier in this the

purposes testimonyfor which the rebuttal could be considered. As
guidance future, however,to inthe trial court the we state that it is
improper jury possible proper purposesto instruct the as to all for

admitted,prior may purposeswhich evidence of acts be if these are
inapplicable alleged illegalpriorto the facts of the ifcase. Even the

sufficientlyacts had been shown to be acts of the defendant and
outweighedprobative any prejudicialtheir value had effect on the

case, every purposedefendant in this these acts were not relevant for
i.e.,jury; proofwhich the court had outlined to the of motive or

intent,opportunity, preparation, plan, knowledge, identity,- or
court, givingabsence of or limitingmistake accident. The trial when

instructions, must take care that the instructions do indeed strive to
jury’slimit purpose purposesthe consideration to the narrow or for

being Barker,which the isevidence admitted. v.See State 117 N.H.
546,at 374 A.2d at 1180.

Finally, objected exclusion,the defendant has to the as an
exhibit, writing by exculpateof a Nutter which tended to the

writingdefendant. The statement contained in the was read to the
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Nutter,bytestimony thesubjectby ofjury and was theNutter
wrote thedefendant, attorney present Nutterwhenand the who was

own,his and afteracknowledged asthe statementstatement. Nutter
doc-record, exclusion of thein thewe find no errora review of the

921,490, 494,Stores, 92492 A.2ditself. Rau v. 97 N.H.ument See
Marchand, 468,423,422, A.2d 470Company, 65(1952); v. 95 N.H.

(1949).

and remanded.Reversed

concurred.All
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