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1136,898, (1981)894, 1138 is436 A.2dCorp., 121 N.H.tional
merely illustrateused tolanguage dictumwasThisunfounded.

binding on us.principle, and is notanother
and remanded.Reversed

All concurred.
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Douglas, presented in is whether thethis caseThe issueJ.
pur-forprisoner an arrest therecapture escaped constitutesof an

itspeedy We hold that doespose Hastings indictment rule.of the
not.

defendant, HampshireGary Sampson, escaped from the NewThe
approxi-halfway Farm athouse known as the SheaPrisonState

later,26,May three hours the Con-mately p.m. 1983. About6:00 on
him to theand returnedpolice apprehended the defendantcord

19, 1983,August indicted for thethe defendant wasShea Farm. On
escape.of RSA 642:6.crime

charge, arguing that thetheto dismissmovedThe defendant
recapture indictment violated theandhis85-day betweeninterval

broughtrule, requires withinHastings that an indictment bewhich
delaythat thesixty days unless the State can demonstrateof arrest

454, 455-56,Hastings,was not unreasonable. State v. 120 N.H. 417
7, motion,(1980). Superior (Flynn, J.)A.2d The Court denied the8

seasonably excepted. followed,and the defendant In the trial that
J.)(Cann, guilty escapethe Court found the defendant of and

yearhim serve a toordered to one-to-three sentence consecutive the
serving.sentence he was then

594:1, (Supp. 1983) takingI defines anRSA arrest as “the of
person custody forthcomingmaya into in order that he be to answer

apprehensionfor the commission of a crime.” Since the of the
present statutorydefendant in the case fails to meet either of these

requirements, recapturewe hold that his was not an arrest for the
purpose Hastings speedyof the indictment rule.

First, 26,custody” Maythe defendant was not “taken into on
1983, lawfully custody.because he was never out of State He

custody byremained in previouslyofficial at all times virtue of the
againstimposed Although escape putsentence him. his him tem­

officials,porarily physicalout of the control of State the defendant’s
liberty alwayswas restrained and he was never free to move about

pleased. custodyas he He was in the constructive of the State. “Cus­
tody necessarily physicaldoes jailnot mean actual detention in or
prison. synonomousRather the term is with restraint of lib­[sic]

Sokol,erty.” Corpus,R. (1969 ed.),Federal Habeas 6.1 at 66§
Sheehan,quoted 146,in United et Supp.States rel. Wirtz v. F.319

(E. 1970); Cunningham,147 D. Wis. (1963)Jones r. 371 236U.S.cf.
(State prisoner placed parole custody”who has been on is “in for
purposes corpus proceedings).of habeas

Second, apprehendedthe defendant was not to answer for the
crime,commission prisonof a but to be pre-returned to to serve a
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viously Indeed,imposed apprehendingsentence. the officers did not
cause,probable arrest,requirementneed recap-a for an in order to

Merely identifyingture ground enoughthe defendant. him was to
pick up prison.him and take him back to

present analogous Preston,The case is to that of State v. 124 N.H.
118, There,(1983).A.2d Hampshire467 243 an inmate of the New

guardState Prison struck a pro-with a club and was moved from
custody segregationtective to administrative in the maximum

security annex. He was indicted for assault over four months later.
dismiss, allegingThe defendant moved to that the move to adminis-

segregationtrative anconstituted arrest and that the State had
bring sixty daysfailed to required byan indictment within as Has-

tings. superior affirmed,The court denied the motion and we hold-
ing that such a transfer was an meaningnot arrest within the of the

rule,Hastings simplybut that the transfer prisonwas a matter of
policy discipline. 120,and Id. at 467 A.2d at 245.

Similarly, subjectthe prison authoritydefendant here was to at
times,all recapture pursuantand his authority.was made to that

Collins, 499,See also v. (1975) (placingState 115 N.H. 345 A.2d 162
solitaryof defendant in stabbingconfinement as result of a incident

for which he arrest).was later indicted was not an
holding todayOur inis accord with federal cases which have

recapturestated escaped prisoner bythat the publicof an officials is
purpose analogousnot an forarrest the of an federal statute. United

Wilson, 1267, (9thStates v. 1982), denied,690 F.2d 1276 Cir. cert.
(1983) (construing104 S. Ct. 205 3161);18 U.S.C. United States v.§

Bradley, Supp. 1392, (D.D.C.566 F. 1983);1396 United States v.
Grant, 1113,Supp. (S.D.N.Y.433 F. 1977).1114-15

past expressedIn the this applicationcourt has concern that of the
Hastings timely prisoners already custodyindictment rule to in the

undulyof the hamper investigatoryState would the and discretion-
ary prosecutorial Preston,functions of the State. State v. 124 N.H. at
120, prison rules,467 A.2d at 245. Not all infractions of including
escapes, prosecutor, merely bylead to returningindictments. A an
escapee prison authority previous conviction,to under of a should

ability thoroughnot lose his or her investigationto aconduct of the
surroundingfacts and escapecircumstances the and to decide

whether indictment is warranted.

though HastingsEven inapplicablethe rule is here since it
only arrest, recognizeattaches at the time of arbitrarywe that an

delay between the time of an offense and maythe time of indictment
prejudice the process.defendant and result in a denial of due State

Philibotte, 240, 244, 275,v. (1983);123 N.H. 459 A.2d 277 State v.
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Collins, 499, 502, 162, (1975); v.115 N.H. 345 A.2d 165 United States
Marion, 307, case,(1971).404 defendant inU.S. 324-25 The this
however, alleged Accordingly,has not such a we affirmviolation.

denyingthe decision of the lower court defendant’s motion to
dismiss.

Affirmed.
All concurred.
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