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Collins, 499, 502, 162, (1975); v.115 N.H. 345 A.2d 165 United States
Marion, 307, case,(1971).404 defendant inU.S. 324-25 The this
however, alleged Accordingly,has not such a we affirmviolation.

denyingthe decision of the lower court defendant’s motion to
dismiss.

Affirmed.
All concurred.
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P.A., Peterborough Sweeney(Walter H. onRunyon Sweeney of&
orally), for Francis Caouette.brief andthe

P.A.,Tower, Jaffrey (Jeffrey on theof R. CrockerBean Crocker&
Ipswich.orally), ofand for the Town Newbrief

RaymondSenn, Nashua, orally,by and for J.of briefG.Robert
Solomonoff.

In theappeal three consolidated cases.This is an ofPer curiam.
1”),(hereinafter Francisbelow “Casecase numbered E-81-488

rulingappeals superior its direct review ofthe court’s thatCaouette
Ipswich location on theselectmen of abouta decision of the New

highwaylayout issues of fraud orof a class VI must be limited to
superior(“Case appealsgross 2”), themistake. In E-82-187 Caouette

grounds petitionestoppel fordismissal on of collateral of hiscourt’s
declaratory judgment injunctive brought against theand relief

Ipswich roads had neverTown of New to determine that certain
legally (“Case 3”), appealsIn Caouettebeen discontinued. E-82-315

plaintiffsuperioran order of the favorable to the in afrom court
by Raymond enjoin trespass to land. The consoli-suit Solomonoff to

O’Neill, Esq.),cases were tried before a Master D.dated {James
byreport adopted Superiorwhose and recommendations were the

{Bean, J.). We reverse and remand Case 1 and affirm Cases 2Court
and 3.

GrayJeffreyIn December Francis and took title to1978 Caouette
Ipswich. descriptionof land in of the tract in theira tract New The

however,any question,deed made no mention of roads. There is no
Peterboroughconveyed bythe is bordered on the eastthat tract Old

Road, Road,by Rindgeon the south and on the north and westOld
Virginia Raymondby Raymondland of Solomonoff. and Allard own

Rindge Road, purportedland to the south of Old and their deed to
convey Rindge oppositeto them the entire width of Old Road the

GrayCaouette and tract.
Gray conveyance “anyThe deed to Caouette and reserved from its

rights way any exist,” conveypurport anyof if tosuch but it did not
right way respectiveof to them. The deeds to and to theSolomonoff

any rightsconveyances wayexceptedAllards offrom their of the
public expressly granted anyor others. None of the deeds created or
right way Grayof theto Caouette and tract.

1844, IpswichIn the Town of New voted to discontinue the two old
mentioned, many years questionroads and for before the time in
hadthere been no vehicular traffic over them. In 1920 the State

Rindgeblocked the intersection of state routeOld Road with 123-
124, anyone passingand thereafter from the state road to Old
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Rindge during litigation byRoad had to cross the land owned this
drivewaySolomonoff. Solomonoff in fact constructed a from the

state portion Rindgeroad over a corner of his land and over a of Old
land, westerlyRoad which he portionclaimed as his own of the of it

that the drivewayAllards claimed as theirs. Solomonoff used his to
drivewayreach Rindgehis own house. The and stretches of Old and

Peterborough segmentsOld WapackRoads formed of the Trail for
hikers, years.who had traveled the trail on foot over the

them,conveyanceAt Graythe time of the to Caouette and knew
Rindge Peterborough Roads,that without the use of Old or Old or

right way, bysome other of there could be no landaccess to their
Accordingly, taking title,tract. more than two weeks before

GrayCaouette and obtained a license from Solomonoff to use his
driveway year. yearas access to their tract for one Before the was
out, Solomonoff advised them that he would not renew the license.

access, loggingWithout the tract was useless as a site for the and
milling Gray do,lumber anythat Caouette and desired to or for

purpose.other
appeal parts complicatedThe three cases here on are of a series of

legal proceedings, brought by Grayeither Caouette and to obtain
brought againstaccess to the tract or them to contest their asser-

rights appealtions of of access. Since the in 2Case involves the
effect estoppel prior judgmentunder the doctrine of collateral of a
in two other consolidated cases heard abefore different master
(Cases B), necessaryA and it is to consider these other cases even
though they appeal.notare under

1980,prelude litigationThe of this current occurred in June when
Gray Ipswichcounsel for and asked the town clerk of NewCaouette

roadways. July 1980,legalabout the status of the two old In and
Gray any responsebefore either Caouette or had received from the

clerk, applied planning permitto the town board for a toCaouette
permit,a thebuild three-room house on the tract. The board denied

1980, attorneyAugustand in Caouette’s asked for its reasons. In
September, planning explainedthe chairman the board thatof “the

Grayroad” had that andbeen discontinued and Caouette had no
rightproof of a of access to the tract. In further communications the

position Rindgetown clarified its that both Road andOld Old
Peterborough byRoad had been discontinued vote of the town in
1844.

1980, Gray began byIn October counsel for Caouette and Case 1
petitioning Ipswich lay highwaythe selectmen of New to out a over

Road,Rindge givethe route of to access to theirOld them tract.
They brought petition (now 231:22) (c/.the under RSA 234:18-a RSA

required lay highway231:40), which the out aRSA selectmen to
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subject gates roadway,to and bars over the course of a discontinued
petitionerif publicthe had no other access to his ifland and no one

objected. petition implied GrayThe thus acceptedthat Caouette and
positionthe town’s that the roads had been discontinued.

Before petition,the selectmen had acted on the in December 1980
brought againstthe Allards trespassa civil action Caouette and

Gray alleging they trespassedthat portion Rindgehad on the of Old
lyingRoad Graysouth of the byCaouette and tract and claimed the

beganAllards as theirs. Thus Case A.
February 1981,In yetthe petitionselectmen had not acted on the

layoutfor in Case correspondence1. In with counsel for the select-
men, counsel for Gray theyCaouette and stated that reserved the
option to demonstrate that legallythe town had never discontinued
the old roads.

When the petition,selectmen did on objectionact the a written to
petition filed,the legalwas with convertingthe effect of it into one

layout highwayfor the of a new (nowunder 231:8).RSA 234:1 RSA
1981,JulyIn the responded petition byselectmen layingto the out a

Chapmanroad over Peterboroughand portionOld Roads. The of the
layout Peterboroughover Old right wayRoad followed a of offered
to the town purpose by Solomonoff,for that as less intrusive on his
privacy bythan the proposedroute Gray.Caouette and

Gray began B,Caouette and then quiet againstCase a title action
the Allards and Gray rightSolomonoff. Caouette and claimed a to

Rindgeuse Peterborough Roads,Old and Old and claimed access to
123-124,State basingroute their claims on partiesthe deeds of the

publicand prescription.on beginning B,After AugustinCase 1981
GrayCaouette and appealed layoutthe selectmen’s in Case 1 to the

superior (nowcourt under RSA 231:34). point,234:24 At that Cases
1, pendingA and B were all superiorin the court.

SeptemberIn superiora1981. court heard themaster combined
Cases A and trespassB: the againstAllards’ action Caouette and
Gray, Gray’sand againstCaouette’s and action the Allards and

quietSolomonoff joint trial,to title. At the Gray againCaouette and
appeared acceptto positionthe that the town had discontinued Old
Rindge Peterboroughand TheyOld Roads. asked the master to find
the discontinuance as predicatea fact and to certain title determina-
tions on the discontinuance. suppliedWhile we have onlybeen with
fragments of B,the record in A apparentCases and it is from the

reportmaster’s that some presentedevidence was on the issue of the
discontinuance of the roads.

1981,In December the master reportfiled his in Cases A and B.
He Rindgefound that “Old byRoad was discontinued vote of the

1844,”town in a by“fact . . . partiesnot contested the in either
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parties had “little concern”that thethe master foundaction.” While
Road,Peterborough evi-he noted there wasfor the status of Old

discontinuance, that it too had beenand concludedof itsdence
“effectively inclosed 1844.”

any exceptby public landthe over of theHe went on to find no use
Wapack andthe Trail. He concluded Caouettefor hikers’ use of
rights byGray prescription. He ruled that theclaim nocould

Road,Rindgesoutherly thatonly half of butowned the OldAllards
half of thatGray trespassed the Allards’ roadonand hadCaouette

1982, approvedcutting January superior court theby In thetrees.
appealedreport. parties the decree.master’s None of the

then, over, and 1 was stillpoint, A and B were CaseAt this Cases
later,superior three months Caouettepending in court. Somethe

2,brought hadpetition to declare that the town notalone Case the
roadwayslegally in 1844. He claimed thatdiscontinued the old

vote to discontinue thein effect in 1844 the town’sunder the law
gain approvallegally to the ofinsufficient for failureroads had been

did not claim it had obtainedthe of Pleas. The townCourt Common
necessary.approval, that such had been Caouette’scourt but denied

positionappeared with he had assumedclaim to be inconsistent the
B, findings in cases.the master’s thosein Cases A and and with

beganappeal in whenThe the actions now on June 1982third of
Graybrought 3, enjoin and fromCase a suit to CaouetteSolomonoff

committing trespass.
J.)By agreement, Superior (DiClerico, entered a tem-the Court

Gray committingenjoining orporary and from caus-order Caouette
byexpandeding trespass case was later aon land. TheSolomonoff’s

Thereafter, athad violated that order.claim that Caouette
1, 2 andrequest, superior court consolidated Cases 3theCaouette’s

superiorgive description of the court’swill a detailedfor trial. We
error,specific claims ofaction in these cases as we set out Caouette’s

turn.to which we now
appealIn 1 he claims the theCase that on from decision of select-

men, Gray byhe and were entitled to a de novo determination the
superior highwaycourt theof most desirable location of the to be

soughtThey persuadeopportunity superiorlaid out. the to the court
Rindge placethethat route of Old Road would be a better for the

Roads,highway Chapman Peterboroughnew than and Old which
them,againstthe selectmen had chosen. The master ruled and

gross bylimited reviewhis to claims of fraud and mistake the
Finding none, superiorselectmen. he recommended that the court

layout PeterboroughChapmanaffirm the selectmen’s over and Old
Roads.



553

identify the issuefirstposition, we mustmaster’sreview theTo
appeallitigate to theGray sought in theirtoandwhich Caouette

petitiona under RSApossible, sincesuperior werecourt. Two issues
there iswhetherrequire to determinethe selectmencan231:8

damagesid.,road, thelaying to determinethe andfor out“occasion”
propertywhosecompensateto a landownerthat should be assessed

layout.any RSA 231:15.in withis for the road accordancetaken

of dam­no issuesuperior raisedappeal to the courtThe
Byentirely of “occasion.”ages. with the issueconcernedIt was

Spauldingroad.public for the Seemeans the needthe law“occasion”
Groton, need, course,77, (1894). ofPublicN.H. 44 A. 88. 68v­

request thepetitionersplace where thepublic need at themeans
statutory petition the selectmenprovides onlaw thatroad. While

suitable,”ground RSAany they mostlay deemmay out road “overa
231:12, byis limited thein the matter of locationdiscretiontheir

behighway laid out mustrequirement asjurisdictional that the
by of theway only constructiona reasonablea as is described“such

84,Groton, A.language.” Spaulding supra at 44 at 91.petitioners’ v.
“occasion,” Gray no claim thatand madeof Caouettethe issueOn

requestthe asfar fromof location deviated sochoicethe selectmen’s
they that the select-any jurisdictional claimissue. Nor didto raise

exercisingany gross in their dis-mistakefraud ormen committed
They argued, words of Caouette’ssimply in thelocation.cretion over

brief, . . the best location“neither .choice wasthat the selectmen’s
Consequently,conformity public standard.”with the interestnor in

superiorright try persuade theGray toclaimed a toandCaouette
theyroadway prefer have it.where toto locate themastercourt

juris-superior court’sscopeThey the issue of the of thethus raised
discretion, decidinginofthe selectmen’s exerciseto reviewdiction

bylay route.out a road a certainw'as “occasion” tothat there

Realty, CityInc. v.This issue was resolved in V.S.H. of
Manchester, 506-07, 1111,505, (1983). In464 A.2d 1112123 N.H.

Inc., 231,chapter theRealty, we that under RSAconcludedV.S.H.
isjudicial hearing de novo. Id. aton the issue of occasionscope of a

508, holdingrecently inthat Merrillat reaffirmed464 A.2d 1112. We
Manchester, 8, (1983),City when we. 124 N.H. 466 A.2d 923v­ of

municipalany ascope appealreview fromthat the of “onreiterated
taking highway chapter is deproperty 231of for a under RSA

14, added). Accordingly,(emphasis wenovo.” Id. at 466 A.2d at 927
ruling its reviewsuperior in thatthat the court erredconclude

grossfraud or mis­chapter to of231 was limited issuesunder RSA
opinion.new consistent with thisand remand for a trialtake
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argues concludingIn Case 2 Caouette that the master erred in
estoppel requiredthat the ofdoctrine collateral the dismissal of his

judgmentdeclaratory against Though partiestheaction town. the
provided 2,pleadings anyhave not us with the in Case or with

transcript, appears reportit from the master’s that Caouette claims
legallythat the invote of the town was1844 insufficient to discon-

roads, pub-tinue the with the result he is tothat entitled exercise a
right way insufficiency,lic of over histhem. He rests claim of in

turn, allegationon approvalthe that the town failed theto secure of
discontinuance,the Court of Common Pleas to the as R.S. 54:2 then

required highway originally bywhen the had not been laid out town
inselectmen and certain other cases.

responseIn to the town’s motion to dismiss onbased collateral
estoppel, Graythe master that in Afound Cases and B Caouette and

litigatedhad the issue of the discontinuance of the two old roads. He
applied estoppeltherefore precludethe doctrine of collateral to relit-

igation of the same Since inissue. he found that A and BCases the
discontinued,court had ruled that the roads had been he concluded

judgmentthat Caouette was not entitled to a favorable on his new
claim that the roads had not been discontinued. The master there-

petition declaratory judgment.fore the fordismissed

correct,To determine whether the master was we must
begin a aspectswith ofconsideration the relevant of the col­rule of

estoppel. parentlateral The rule is derived from its doctrine of res
judicata, precludes litigationwhich the in latera case of matters
actually litigated, litigated,and matters that could have been in an

partiesearlier action between the same for the same cause of action.
District, 1015, 1019,Village 1281,v.Scheele 122 N.H. A.2d453 1283

(1982).

estoppelThe doctrine judicataof collateral differs from res
respects,in a of appeal.number not all of ofthem concern in this

enough First,Here it pointsis to mention two of distinction. col­
invoked,estoppel may here, bylateral partybe as it was a to a later

party privitycase who partywas not a or in with a to earlierthe
Balfour, 213,case. Sanderson v. (1968).109 N.H. 247 A.2d 185

Second, preclusive estoppelthe effect of collateral extends
only litigatedactuallyto matters that were in the earlier case.

Crane, 249, (1978).Brisker v. aspect118 N.H. A.2d387 321 This of
distinguishesthe modern rule it olderfrom formulations. Ains­Cf.

Claremont, 55,worth v. (1967);108 N.H. 226 A.2d 867 v.Metcalf
Gilmore, (1884). open questionN.H. an63 174 It is whether this

carrycourt should the of adoptreformulation the rule so far as allto
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(Second) ofby the Restatementposition takenof theelements
not, however, present(1982). appeal doesThisJudgments 27 29to§§

onlyquestion, raisesfor Caouettebroadto answer thatan occasion
error.specific claims oftwo

claims, one unusualturning is well to notetwo itto thoseBefore
estoppelcase, is oftento confusion. Collateralof this avoidfeature
by party whorelitigation aof an issueprecludingspoken of theas

case, supra, ande.g., v. CraneBrickerearlierlost on that issue in the
ap­will bethe rulenormally just thatis in these circumstancesit

us, however, Gray did not loseandCaouetteplied. In the case before
They claimdid notA and B.in Caseson the issue of discontinuance

we will seeAsnot discontinued.that the had beenthere roads
below, by of A and BCasesthat the conclusionthe record indicates
they contrary, had been discontinued.that the roadsclaimed the

however, in theargue, this fact standsthatdoes notCaouette
doctrine, agree it not. Thethat shouldway weapplying the andof

againstpolicyisestoppel ajudicatares and collateralpolicy behind
1019,District,Villagerelitigation. 122 N.H. atv.needless Scheele
inparty on an issue anhas wonEven where a453 A.2d at 1283.

case, estopthen, general policy toit is with thisearlier consistent
relitigating result. Seean inconsistentthe issue to reachhim from

Judgments super­Perhaps itsupra. is(Second) ofRestatement
express opinion the reason forwe no aboutfluous to add that

Gray’s position in Cases A and B.Caouette’s and

this, specific of errorto two claimsWith we turn Caouette’s
First,against heestoppelof him.applyingin the rule collateral

law, regardsapplynot to issues of and heclaims that the rule does
positionas of This suffers fromthe issue of discontinuance one law.

terminology. speak ofproperIt to the ulti­a confusion of would be
law inof as a conclusion ofmate conclusion effective discontinuance

requestsubject rulingproper of forthe sense that it a a awould be
not, however, legal.purely isis It a conclu­of law. Such a conclusion

legalresulting premises. conclu­sion both and factual Such afrom
see,subject e.g.,estoppel, Bricker v.sion is a common of collateral

supra (trustees justified taking action),in certain andCrane were
may (SECOND)be so here. also OF JUDGMENTSSee RESTATEMENT §§

pureapplication estoppel issues of law.27 to 29 for of collateral to
Second, argues concludingin thaterredCaouette that the master

actually litigated priorquestion in thethe of wasdiscontinuance
is resolve. The inherentaction. He thus raises an issue that hard to

difficulty choosing place draw a line between what does orof the to
litigation purposes compoundedisdoes not for of the ruleconstitute
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by fragmentaryin this case the of of Acharacter the records Cases
by transcriptand B and the lack of a in Case But this2. case must

decided, by summarizing portionsbe and willwe start the relevant
predecessors.of what we do know about its

The master in Cases A and B found that the discontinuance of Old
Rindge Road was “not contested” and that “little concern” was
expressed Peterboroughover the discontinuance of Old Road.
Though agreement issue,stipulationthere no orwas formal on the

appear agree priorcounsel for Solomonoff and for toCaouette that
parties agreedto the trial of A BCases and the that the town had

purpose discontinuingin thevoted 1844 for of the roads.
maintains, however,Counsel for Caouette that nothere was

agreement legallythat the 1844 vote was sufficient to do what it
purported positionto do. This is consistent thewith master’s note

subjectthat evidence was entered on the of the discontinuance.
Though was,explainhe did not what that evidence it would have

pointless questionbeen unless it had been todirected the of the suf-
ficiency mayof the vote1844 to discontinue the roads. We infer that

roads, Gray’sthe evidence repli-related to both since Caouette’s and
deny answer, allegingcation in Case B did not the Allards’ that one

onvote one inwarrant article 1844 had effected the discontinuance.
By parties findingsrequeststhe time the filed their for rul-and

ings, Gray disputethe Allards claimed that andCaouette did not
that “proper legal,” theythe discontinuance had been and and asked
the master to that afind as fact. There is no record that the master
granted did, however,request. grantthis requestsHe from Caouette

Gray by theyand that requestsindicate that the time filed their
they position legallyhad taken the that the vote had been sufficient
to close the roads.

granted Gray’sThe requestmaster andCaouette’s that he find as
bya “fact” that the roads “were discontinued vote of inthe town

significantly, Gray rulings1844.” More Caouette and also asked for
uponof law Specifically, theybased “the indiscontinuance 1844.”

asked tothe master find that the Allards could claim a fee interest
portion Rindge “byain of Old Road virtue” of the 1844 discontinu-

request actually Allards,ance. This was adverse to the who claimed
the entire width of a grantedstretch of the road. The master this
request. specifically Gray mayWe do not know when Caouette and

position would,have arrived requests.at the reflected in these It
however, speculation theybe for us to conclude that had sodone

evidence,before the close of the requestssince that is the time when
findings rulings Superiorfor and are due under Court Rule 72.

by sayingWe summarize bythat the record indicates that the
opening parties agreedof evidence in A BCases and the that the
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discontinuing the roads.purpose ofin for thetown had voted 1844
By thebearing issue of discontinuance.entered on theEvidence was

Gray dispute that thenotand didof the evidence Caouetteclose
legally the roads. Caouetteeffective to discontinuehad beenvotes

ruling predicatedtitle onsought about feeGray and obtained aand
Rindgeof Old Road.the effective discontinuance

contention,agreement findweof andthis record mixedOn
litigation ofactualin that there waserror the master’s conclusionno

legal efficacy Thisquestion 1844 vote to discontinue.the of thethe of
agreementfindings was nothat thererecord is consistent with

taken; formallypartythat onean issue on which evidence wasabout
for adverse rul­as the basis anthe resolution of that issueasked for

against asing party; the issue was resolvedopposing thatan
openruling toIt was thereforeentered.requested and the adverse

bygeneral adoptedapply the rule the Restatementmaster tothe
27, d, actuallyisJudgments that an issue(Second) commentof §

otherwise,raised, by pleadings orlitigated “properly theit iswhen
Conversely,determination, and is determined.”isand submitted for

ofran afoul the Re­indicate that the masterthe record does not
litigatedactually “if itan notcomment that issue isstatement’s further
bybyallegation party admitted the otherin an one and isis raised

Id.,trial.” comment eon the issue is adduced atevidencebefore
Therefore, argu­(emphasis added). support thethe record does not

estoppelapplyingin in Case 2.ment that the master erred collateral
2,concluding of we caution that we doBefore our consideration Case

today every to ashold in case we hew the line thenot that would
litigated.actually Butdraws it between what is and is notRestatement

adopt litigationconcept that was narrowerwe could not a of actual
position.than the Restatement

mayestoppel not have beenWe should also observe that collateral
however,is,only only basis raisedthe basis for dismissal. It the

thisbefore the master and court.
issue, failedin 3 claims that the masterAs his final Case Caouette

trespassany finding to theof had committedto make fact that he
temporaryof the orderSolomonoff land after the effective date

arguesenjoining trespass. that the mastersuch Caouette therefore
enjoined from furthererred when he recommended that Caouette be

whytrespass appear he should notand be ordered to to show cause
contempt priorin in A and 3.be held of the court’s orders Cases

us, courtthe record is no indication that theOn before there
any temporarythat theissued order in Case A. We therefore assume

onlyorder in is the that he have violated. On thisCase 3 one could
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assumption, wrong assertinghe is in inadequatethat the record is to
injunctionsupport against trespassan further or a ordershow cause

contempt.for
agreeWe express findingthat the master made no clear and that

particular trespass.Caouette had committed acts of In his narrative
report simply testimony”he noted “considerable that Caouette and
Gray ignoredhad the decrees in propertyCases A and the3 and
rights of others.

any finding byNor did he make clear reference. Solomonoff had
requested finding 27, 1982,January 10,a that “on on March 1982

dates,subsequent license, privi-and at other times to those without
lege permission plaintiff so,or uponof the doto did travel[Caouette]

driveway portion plaintiff’s property.”the of the .. . The master did
request. grantednot rule on this requestsHe wrote that thosehe

opinion,that were “consistent” with his narrative but that is a
concluding thereby granteddoubtful basis for that he Solomonoff’s

specific request.

defects,complainis not entitledCaouette to about these
however, thebecause record does not indicate that he ever asked for
specific findings trespasson the ofissue in In theCase 3. absence of

party’s requests findings, judgea for generallya master or is under
obligation party provideno that Appealto to them. See HillSteeleof

Inc.,Development, 881, (1981);121 N.H. 435 A.2d 1129 RSAcf.
Super491:15, also519:11. 72.See Ct. R.

injunctionThe master’s ofrecommendation an and a show
acts,against impliescause order trespassCaouette that he found of

alleged. Caouette,request findingsas In the a byabsence of for he
obligationhad explicit,no to Caouette to be more and his recom­

is Accordingly,mendation not defective for lack of foundation. we
present judgmentaffirm the in Case 3.

Reversed and remanded in
1; inCase affirmed

Cases 2 and 3.


