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issuesecondthenot considerwe doof this conclusionIn view
validity former mechanic’sof thetheappeal, abouton thisraised

with theentry an order consistentofforis remandedThe caselien.
givingagreement,parties’report theandmaster’sof theremainder

indepositedto the fundsWholesaleof D.J.priority the claimsto
court.

and remanded.Reversed

Douglas, J., did not sit.
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Nourie,Wiggin (Alan& of Manchester R. Kusinitz and Richard
brief,B. McNamara on the and orally),Mr. McNamara for the

plaintiff.

Myers Laufer, of (David& Concord W. Jordan on the brief and
orally), for the defendants.

Souter, J. appealThis is an in partya third action for indem-
nity. action, KathyunderlyingIn pres-the thatHamilton claims the

Hamilton,party plaintiff, Joseph negligenceent third is liable in as
operator an Josephthe of in anautomobile involved accident.

brought soundingpresent liability,Hamilton the action in strict
negligence warranty, claiming liability liabilityand direct and for
indemnity against the seller and the manufacturer of the automobile

purchased drivingthat he had and was at the time of the accident.
dismiss,The Superior (Temple,defendants moved to and the Court

grantedJ.) respect exceptthe motion with allto claims that for
liability negligence. plaintiff appealsdirect in The the dismissal of

indemnity.his claims for We affirm.

appeal grantingSince this is an from an order a motion to
dismiss, pleadedwe will complaintassume the truth of facts in the
and the truth of reasonable inferences from them as construed most
favorably plaintiff. Royer Foundryto Greythe & Mach. Co. v. N.H.
Iron, Inc., 649, (1978).118 N.H. A.2d complaint392 145 Because the
incorporates allegations by plaintiffthe underlyingmade the in the
action, assumptions allegationsmust makewe like about those and

maythe inferences that drawnbe from them.
derived, 9, 1978,As so the facts before us thatare on December

present plaintiff driving Rabbit,Volkswagenthe awas 1977 with
pregnant passenger.his aswife a As southhe headed on South Wil-

Manchester, negligentlylow inStreet he drove across the median of
the wet and snow-covered road and collided with another car head-
ing injurednorth. His wife was and as a result lost nine-month-the

carrying.old fetus she was
plaintiff’s brought underlying againstThe wife the action him for

causingnegligently injuries.personalher As ofadministratrix the
child, wrongfulofestate the unborn she has foralso made a claim

present representeddeath. Counsel for the defendants have that the
brought against them,liabilitywife also an action in strict which



563

pending atfor this districtin District Courtthe Stateswas United
argument.thethe time of

againstbrought partyplaintiff actionthis thirdtheThereafter
liabilityclaimingcar, forofthe theand manufacturerthe seller

plaintiff’sany judgmentagainst wifethethatindemnification
against underlyingmight thenub ofin the action. Thehimobtain

indemnifyobligationargumentpresent plaintiff’s tois thethat
sellto manufacture andbreach of dutiesfrom the defendants’arises

withstanding low-speedcapable serious'collisionwithoutof aa car
damages.

correctlyjudge ap-appeal is whether the trialissue on thisThe
holdingplied Services,Equipment Inc. v.Utilityofthe Consolidated

(1983).258,Manufacturing Corp., 459 A.2d 287123 N.H.Emhart
thatconclude he did.We

extendinggenerallyagainstIn that this court decidedcase
negligentpassivelyright asa tortfeasorindemnification toa of

rightnegligentagainst actively Instead, totheone. we limitedan
liabilityindemnity isindemnitee’stwo “where theto situations:

express impliedimputed by ... an oror law or wherederivative
(citationsindemnifyduty 261,at A.2d at 288-89exists.” Id. 459to

omitted).
category.bring Thenot eitherof this case do it withinThe facts

any liability againstpleadings underlyingin action not claimthe do
plaintiff upon presentpresent defendants.the of thethe based fault

negligentallege present plaintiffpleadings inthat the wasThose
driving allegationspleadings his action orcar. rest aboutthe The on
inaction, of else.not about the behavior someone

closelypleadings inthe related situationNeither do describe the
duty indemnify.express implied tohave an or Priorwhich we found

leading exemplifiedEmhart, two the conditions underto cases
mightimplied duty Sears, v.be Roebuck Co.which an found. &

(1972);282, Gray,Philip, v.112N.H. 294 A.2d 211 WentworthHotel
(1970).Inc., 458, case the indemnitor110N.H. 272 A.2d 583 In each

agreed perform each, thehad to a service for the indemnitee. In
negligently.performedwas to have And inindemnitor assumed

personeach, tothe result was a condition that caused harm a third
dutynon-delegablea indemnitee. neither wasin breach of of the In

negligent, beyondto at athe indemnitee assumed have been least
Equip-discoverfailure to the harmful condition. Consol. Util.Cf.

agreement(noServ’s, Mfg. Corp. supraInc. v. betweenment Emhart
indemnitee).indemnitorthe and

indemnifyjustification finding agreementimplied inanThe for to
asrested of indemnitor source of thethose cases on the fault the the
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liability underlying and, conversely,indemnitee’s in the action the
bringingindemnitee’s freedom dangerousfrom fault in about the

condition. FaultyNeither designcharacteristic is found here. is not
the basis for present plaintiff dutythe claim that the breached his to

care;exercise simply presentdue the claim plaintiffis that the was
driving negligently.at fault in

any customaryThe record is thus devoid of basis to find an
implied agreement responsibility. plaintiffto shift The nonetheless
urges us to do so as an effective means to enforce the defendants’
alleged obligations onlyto manufacture and capablesell cars of
withstanding speedlow argumentcollisions. This must fail for two
reasons.

First, it indemnityoffends the agreementsrules that are
rarely impliedto alwaysbe strictlyand to be Royerconstrued. See
Foundry Iron, Inc.,Grey& Mach. 649,Co. v. N.H. 118 N.H. 392

(1978).A.2d 145 These in simplerules turn reflect a notion founded
pragmatism fairness,in and that negligentthose who are should

responsibilitybear negligence.for their WestinghouseSee v.Co.
Bldg. 429,Corp., Ill. (1947).395 N.E.2d70 604

Second, potentialas implied indemnity agreementssources of
there is principle distinguishno reason in to obligationbetween the

here, breach, anyasserted obligationor its and byother or breach a
joint goods.tortfeasor who is also a seller of plaintiff’s theory,theOn
virtually any agreementsales implicit agreementwould be an for
indemnity against seller, buyerthe if and seller should later be
alleged jointto be tortfeasors.

againstJust as our recent plaintiff’scases hold position,the ear-
equallylier unavailing.ones are plaintiffThe seeks to invoke the

rule in Nashua Iron and Steel Co. v. Worcester Nashua& Railroad
Co., (1882).62 N.H. allowing159 In that case a rule contribution
assumed presentthat the injuryindemnitor was at the time of the to

person bythe third ordinaryand preventedcare could have the
injury that the prevented byindemnitee could not have such care. In

case,this present,the defendants were not and in accordance with
pleadingsthe we plaintiffmust assume preventedthe could have the

injuries if he mayhad exercised due care. Whatever be the status of
today,Nashua Iron it is of plaintiff.no use to this

necessary onlyIt is partiesto add that once the are seen to be
joint present purposes,tortfeasors for it is clear that the claim for
indemnity simply attemptis an precludingto avoid the rule contri­

joint Miniter,bution between 56,tortfeasors. Scahill v. 101 N.H. 132
(1957). holding case, too,A.2d 140 The in that was reaffirmed in
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Services, EmhartInc. v.EquipmentUtility Manufac-Consolidated
subjectproperly reexaminationtonotissupra andCorp.turing

time.aso shortafter
and, remanded.Affirmed

All concurred.
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