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Services, EmhartInc. v.EquipmentUtility Manufac-Consolidated
subjectproperly reexaminationtonotissupra andCorp.turing

time.aso shortafter
and, remanded.Affirmed

All concurred.
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Assistance, (MitchellLegal M. SimonHampshire of ConcordNew
orally), for Yvonne Pelletier.the brief andon

Smith, attorney general (Marc on the briefGregory R. ScheerH.
orally), for the State.and

Jr., Wilton,MacMartin, by brief for the NewofAlexanderJ.
Elderly, curiae.Hampshire for the as amicusAssociation

certiorari,Douglas, petition petitioner,the YvonneforJ. In this
applica-Pelletier, challenges herof welfare’s denial ofthe division

grant petition and remand.medicaid. We thetion for
81-year-old,Pelletier is an childlessrecord reveals that Mrs.The

home,nursing anthe Dover House HealthcareShe enteredwidow.
1977, payfacility private(ICF), in as acare Juneintermediate

facility ofplaced in that on the recommendationpatient. wasShe
followingtreating hospitalization at the Went-physician herher

May 1983, spending inworth-Douglas Hospital in In afterDover.
nursing home,years$60,000 care at the Mrs.for six ofexcess of

applied to the di-personal funds. She thenexhausted herPelletier
pay the costs of herassistance to forwelfare for medicaidvision of

nursing home care.
22, 1983, division of welfare notified Mrs.By theletter dated June

application noticefor medicaid. Thethat it had denied herPelletier
stated:determinationof adverse

your needhas reviewed“The of ServicesOffice Medical
yourthat conditioncare and has determinedfor health

requirements offor intermediate levelnot meet thedoes
care.
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youThis not mean that cannot receive care anddoes
home,nursing just your not beservices in a that care will

paid by program.”for Medicaidthe
Hampshire Welfare,The that ofletter stated the New Division
responsibilityof has monitor admis-Office Medical Services the to

Dep’tstays long-terminand continued care facilities. N.H. ofsions
Welfare, Welfare,Health and Division of Assist-Medical

ofance Manual 9547.1. The letter informed Mrs. Pelletier her§
right request hearing appealto a thefair to decision.

1,July 1983, requested hearing,On Mrs. Pelletier a fair which
25, 29, 1983,July Julyheld on 1983. Inwas a decision dated the

hearing upheldofficer the division’s decision that Mrs. Pelletier’s
application for bemedicaid denied.

applicationThe division denied Mrs. Pelletier’s because it con-
satisfy bycluded that she did not the criteria used office ofthe med-

makingservices in theical determination as to whether an individ-
eligible coverageis nursingual to receive hermedicaid of his or

home care. Section 9544.Id of the Medical Assistance Manual of the
Hampshire DepartmentNew of Health and Welfare states:

by (OMS)“Criteria the Medicalused Office of Services
making Facilityin Intermediate Care level of care deter-

requiresinitialminations on an basis are: The individual
nursing following24-hour care for one of the criteria—

monitoring care;1. nursingMedical and
nursing2. care;Restorative care rehabilitativeand/or

3. Medication supervi-administration or instruction and
dischargesion of purposes only;self-medication for

4. daily living;Assistance activities ofwith
Special dietary5. needs.

stays,For followingcontinued the criterion will be used
conjunction throughin with 1. 5. above:

6. Dependency particularon a facility maintainingfor
overall health status. Factors considered arehis/her

age, status,the individual’s support systemmental and
(family, friends, community).”

Using criteria,the above the division thatdetermined its“[i]n
view, Mrs. dailyPelletier does not nursingneed supervision but,
instead, supervisionthe care providedand in a shared home.” It did

anynot consider evidence dependencyrelative to her nursingon the
positionhome because of its staythat the continued criterion does

apply patientsnot to who have in facility privatebeen a payon a
basis.
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challenges. isBecause thereis this that Mrs. PelletierIt decision
appealstatutory by of thecan a decisionwhich sheno mechanism

Welfare, by petition forHampshire of she seeks reliefNew Division
888,Clark, (1982).122 N.H. 451 A.2d 1303certiorari. See Petition of

thewhether divisionthis court to determineMrs. Pelletier asks
facility decidingdependency the indisregarding onin hererred

coverage hereligible of nurs-to medicaidshe receivewhether was
agree thatthe undering Mrs. Pelletier and divisionhome care. Both

Department HealthHampshire of andof the New9544.Idsection
Manual, dependency criterion tothe isMedical AssistanceWelfare

however,stays. regulations,only The dofor continuedbe considered
stayapplicability of continued criterion. Conse-the thenot define

divisionquestion for this is whether the shouldquently, the court
stay in review of Mrs.the continued criterion itshave considered

application.Pelletier’s
regulatory plainlyschemedivision maintains that the entireThe

onlystay tosuggests that continued is be consideredthe criterion
recipients undergoing a themedicaid are review of continuedwhen

Dep’ttheir of care. of and Wel-need for level See N.H. Health
fare, Welfare,Division Manual 9547.of Medical Assistance §

position applicablethe division’s criterion not to aIt is that this is
patients applyingeligibility private payof the of fordetermination

exhaustingcoverage nursing care theirof their home aftermedicaid
personal funds.

arguments support position.The division advances two in of its It
argues regulation,interpretationthat under afirst literal of the

dependency could not be considered. It asserts that Mrs. Pelletier is
and,applicant plain reading regulationan initial under a of the

thus, only by makingthat the five the incriteria division levelused
applicablecare an basis are toof determinations on “initial" her

application.
scheme,regulatoryargues theunderThe division further that

Pelletier, applicant, must demonstrate medicalas an initialMrs.
coverage nursinghereligible of homemedicaid care.need to be for

opportunityit have the to make athat since did not levelIt contends
placed inwhen Pelletier first thecare determination Mrs. wasof

home, solelynursing theit must do so now on basis of the first five
could, effect,considered,dependency inif is shecriteria because

eligible havingwithoutfor medicaid funds ever demon-become
her level of care. isa medical need for The division con-strated

reading regulation inany would resultcerned that other of the allow-
nursinging payprivate patients to enter homes without medical

then,and,need, spendingto institutionalized after their life-become
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care, eligiblelong savings nursing to foron home becometheir
solely by dependencyof anvirtue their on institution.medicaid

regu-argues interpretation of itsMrs. Pelletier that the division’s
and that thisunreasonable unlawful. She further contendslations is

which, effect, undisputedinterpretation, in consideration ofbars
evidence, meaning regula-plain ofis at odds with the themedical

agree.problems.presentsand constitutional Wetion serious

outset, we that review of an administrativeAt the note our
petition test toagency’s a for certiorari is narrow. “Thedecision on
grant is whether theto a writ of certioraridetermine whether

authorityillegally respect jurisdiction,‘agency oracted in tohas
orthe ... its discretion acted arbi­of law or has abusedobservance

trarily, unreasonably capriciously.’”or Wilson v. State Personnel
Moreover,Comm’n, 424, 1160,426, (1978).1161118 N.H. 387 A.2d

regulations greatagency’s isinterpretation its to be accordedan of
1112,Service,Hosp. Hosp.Cheshire v. N.H.-Vt. 689 F.2ddeference.

“Nevertheless,(1st agency’s1982). deference to an1117 ourCir.
regulationsinterpretation of not total. We still must exam­its own is

agency’s interpretationthe to determine if it is consistent withine
regulation regu­language purposeof the and with the which thethe

is intended serve.” Id.lation to

reads,regulation pertinentlanguage of at inThe the issue
stays following will . .part: criterion be used . .”“For continued the

Dep’t Welfare,Welfare,N.H. of Health and Division of Medi­
construing regulations,Assistance Manual 9544.2d. In wordscal §

phrases interpreted according plainwill to their andand be com­
regulation,usage readingappears, a of themon unless it from that a

Denman,meaning Appealwas 120different intended. John N.H.of
568, 1084,572, According(1980).419 to TheA.2d 1087 American
Heritage Dictionary English Language (1981),of the the288 word

state, capacity, place.”“continue” means “to remain in the orsame
“stay” remaining givencontinuingorThe word is defined as in a

place ator condition. Id. 1260. See also Webster’s Third New
Dictionary 493, Hence,(1961).2231 underInternational the

regulation, Pelletier,meaningplain of who seeksthe Mrs. to remain
care, staypresent applicant.her of a continuedat level is

Moreover, reading regulation suggesta the not that aof does
meaning interpretationdifferent was intended. The division’s limits

stayapplication recipientsofthe the continued criterion to medicaid
undergoing review of the continued need for their level of care. Such

regulation,ina is not found text of the and there isrestriction the no
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language staywhich wefrom can infer that the term continued tois
onlyencompass applicants.those

only interpretation supported byNot the plainis division’s not the
regulation,language harmonyof the it isbut also not in with the

law,purpose regulations. applicant’sof the Under State a medicaid
appropriate throughlevel of care is determined a “utilization

Dep’t Welfare,review.” N.H. of andHealth Division of Wel-
fare, purposeMedical Assistance 9543n. TheManual of the§

unnecessaryutilization is toreview eliminate utilization of services
words,adequate quality designedand to ofassure care. In other it is

care,place properin accordingto individuals the level of to their
medical needs.

By including dependency eligibilitythe criterion in thé ICF crite-
recognizesstays, relevancy psy-continued the thefor division ofria

determining propercho-social infactors the level of care for those
persons Dependencyhavewho become “institutionalized.” is rele-

psycho-socialvant to a utilization ofreview because the ofeffects
on, of,resultinginstitutionalization and the medical needs the

elderly patient. dependencyInsofar as inclusion ofthe the criterion
recognition psycho-sociala patientdemonstrates theof needs of a

institutionalized, findingwho a dependencyhas been of ainvolves
By ignoring medicallydetermination of medical need. such relevant

making eligibility private payevidence in determinations of
patients, division purposethe ofcontravenes the the utilization
review.

regardlessThe division contends whetherthat of this court
accepts interpretation regulationits claim that a literal of the would
preclude stayconsideration of inthe continued criterion Mrs. Pelle-

case, apply policytier’s that criterion not thewould under it articu-
adopted during regulations.promulgationlated and the of the The

1982,points informingAprildivision to a circulated inbulletin it
nursing implementationhospitals adoptionand the and ofhomes of

eligibilitythe “The ofICF criteria. The bulletin states: initial level
nursingcare privatecriteria will be used clients in whofor homes

nursingapplyingare for homeMedicaid benefits.”
1981,priorThe record establishes tothat October the division of

Hampshirewelfare contracted with the FoundationNew for Medi-
Care, Organization (PSRO),cal a Professional Standards Review to

nursing eligibilitymake home Thedeterminations. PSRO estab-
forlished criteria ICF level of care whichdeterminations included

psycho-social The appliedfactors such institutionalization.as PSRO
long-term nursingpsycho-socialthe criteria to all home residents

seeking regardless paymentmedicaid assistance of the source of for
their care.
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1981, funding ofand the divisionitsthe PSRO lostIn October
determinations.responsibility level of carefor ICFwelfare assumed

months, careits ICF level ofthe division basedthe first fewFor
1982, urg-February at theInthe PSRO criteria.determinations on

Assistance, proposedLegal fileding Hampshire the divisionof New
makingby level ofdefining it in ICFthe criteria to be usedrules

care determinations.
severely for its lack ofapplicable proposed rule was criticizedThe

testimony presentedresponse to thepsycho-social Inconsiderations.
rule, the con-hearings proposed the division addedon theat the

communication,stay inter-department theIntinued criterion. an
the division thatpolicy planning notifiedof and coordinationoffice

an individual’sprovide ofpolicy/rules for consideration“the final
maintaining health whenfacility his overalldependency on the for

Nothingstay.” in that notice or thereview is for a continuedthe
suggests policy the continuedhistory regulation the thatthe itselfof

recipients. appears,only Itstay applyis to to medicaidcriterion
Aprilthen, policy in its 1982 bulletinadopted thisthat the division

nursinghospitals and homes.to
procedure(Supp. 1983) prescribes thechapterRSA 541-A

effect. 541-A:3-­have RSAagencies follow if their “rules” are tomust
Denman, 568, 573,120 N.H.(Supp. 1983). Appeal John:3-f See of

541-AU, 1983),1084, (Supp.(1980). XIIIRSAA.2d 1087 Under419
generalof“regulation, statementstandard or othera “rule” is a

interpretagency (b) prescribe orby .applicability adopted to . .an
bindingrequirementpractice onagency policy, procedure oran

Certainly, policyagency the statement thepersons . . . .”outside the
statutorythisfits withinAprilin its 1982 bulletindivision included

policyadoption of this consti­theof a “rule.” Inasmuch asdefinition
rule, adherence to the rule-­promulgation a substantivetuted the of

required.making chapter Becauseprocedures 541-A wasof RSA
followed, Aprildivision’sstatutory procedures not thewerethese

policy is without effect.1982
meaning purposeAccordingly, upon plain the of theandbased the

disregarding evi-regulation, erred inwe conclude that the division
Pelletier,determiningdependency Mrs. a six-of in whetherdence

home,nursing wasyear resident of the Dover House Healthcare
nursingcoverage Weeligible home care.for medicaid of her

hearings onwelfare for furtherthis case to the division ofremand
benefits, specificeligibility with thefor medicaidMrs. Pelletier’s

consider evidence of Mrs. Pelletier’sinstruction that the division
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maintainingdependency her overall health sta-on the institution for
tus.

Reversed and remanded.

All concurred.
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