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expert’s go weightopinion opinionto the to be accorded the evi-
dence, admissibility. Co.,Wiggin McCrayand not to its v. Kent 109

342, 348, 418, (1969). appropriateN.H. 252 A.2d 423 The method of
testing byexpert’s opinionthe basis of an is cross-examination of the

Co.,expert. Canney 304, 307,v. Travelers Insurance 110 N.H. 266
831, case,(1970). opportunityA.2d 834 In this the defendant took the

opinionto cross-examine the architect as to the basis of his and to
weight given opinion. judgetest the to be that The trial did not

admitting testimony.abuse his discretion in the architect’s
Accordingly, rulingswe hold that the trial court’s to admit the

testimony plaintiff relating- byof the to an oral admission Mr.
Lamoy, expert testimony architect,plaintiff’sand the of the were

bysupported properthe record and were a exercise of the court’s
discretion.

Affirmed.
J.,Souter, sit;did not the others concurred.
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question posed by these consolidatedThe centralPer curiam.
allege prove ofand the elementsappeals is whether the State must

626:2,Code,negligence by the RSAas defined Criminalcriminal
negligent homi-11(d), section II of theto sustain a conviction under

statute, requirementculpability ofhold that thecide RSA 630:3. We
negligent upon proof element ofis satisfied of the faulthomicide

person operated propelled vehicle while underII: that a asection
630:3,drug.intoxicating liquor or a controlled RSAthe influence of

that the must establish a causal connectionII. We note State
resultingbyculpability prescribed section II and thebetween the

requirements examine theto meet the of section II. We alsodeath
constitutionallyargument that section II isdefendant Joel Grindle’s

equal protection guar-processdefective as violative of the due and
Constitutions,of the Federal and we decide thatState andantees

the section is constitutional.
sufficiencysubsidiary presented: (1)Three are also the ofmatters

Grindle-,juryto support (2)the evidence the verdict in the admis-
bysibility breathalyzer inof the results of a Grindle obtainedtest

police approximately collision,one and after theone-half hours
preserving samplewithout a second blood for the use of the defend-

ant, and of the of a Wong-,results warrantless blood alcohol intest
(3) validity specificand evidentiary rulingsthe of trial court in

follow,Grindle. For the reasons that we affirm the convictions in
Wongandboth Grindle.

The by jurydefendant Grindle was convicted a in the Hillsbor-
ough County Superior {Dalianis, J.) negligentCourt of homicide in

630:3,violation of RSA II.
The Wongdefendant by juryP. wasSteven convicted a in the

Rockingham County Superior {Bean, J.) negligentCourt of homicide
in violation of RSA 630:3.

purpose determiningFor sufficiencythe of the of the evidence in
Grindle, followingthe facts have been adduced from the trial

May 15, 1982, shortly p.m.,record. On before 10:00 an automobile
by bicycle by victim,driven the defendant collided with a ridden the

Randy Benoit. The defendant testified that he was en route home
partyfrom a when the collision pres-The defendantoccurred. was

partythe p.m.at from p.m., duringent about 4:00 until 9:30 which
time he approximately alongconsumed beerssix with assorted
items of food. Several partywhowitnesses attended the testified

they anythingdid “wrong”that not observe “unusual” or about the
during party.defendant the course of the

drivingAs he “something”was home the defendant noticed in the
road, pointat which the car windshield shattered. He said that he

not impact.did see the victim before the The defendant also testified
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that he did not have a chance to theuse brakes before his automobile
struck the victim. He characterized the road where the collision

lights.occurred as “dark” and without street
shattered,After the windshield the defendant slowed the automo-

stop. Upon discovering bicyclist,bile to a that his car had struck a
attempted nearbythe defendant to call an ambulance from a build-

ing proved Subsequently,which closed. the defendant returned to
victim, difficulty breathing,the discovered the victim’s and then

police report “justdrove to the Milford station to that he had hit
somebody” personand that the was “hurt bad.”

Sturges, policePatrolman one of the officers who met the defend-
lobby police immediately uponant in the of the station the defend-

arrival, eyesant’s testified that the defendant’s were bloodshot and
watery, “strongand that his breath smelled afrom odor” of an alco-

beverage.holic
police arrivingThe at the accident scene found the victim alive

approximatelybut in roadway.unconscious a ditch ten feet from the
injuriesThe victim later died as a result of the sustained from the

collision.
Then-acting talkingChief of Police Rasmussen testified that while

station,policeto the defendant at the he detected an odor of alco-
beverages emanating breath,holic from the defendant’s and dis-

eyes watery,cerned that the defendant’s were his face flushed and
speech Uponhis slurred. Rasmussen’sOfficer statement of the New

law,Hampshire implied consent the defendant consented to three
sobriety finger-to-nose,field key-pick-up, balancing,tests: and

twentywhich were administered within fifteen to minutes after the
policedefendant’s arrival at the station. Officer Rasmussen testified

“unsteady” swayed throughoutthat the defendant per-was and his
formance of the tests.

Following sobriety tests, placedthe field the defendant was under
driving givenarrest for under the influence of alcohol and a breath-

alyzer p.m., approximatelytest which he failed: at 11:29 an hour
accident, breathalyzerand a half after the the revealed the defend-

percent Deneault,ant’s .16 blood alcohol content. Patrolman the
breathalyzer operator, twenty-minuteobserved the defendant for a
period prior administering patrolmanto the test. The testified that

defendant, during period, “appearedthe this observation to be intoxi-
eyes watery,cated” and described the defendant’s as bloodshot and

smellingand his policebreath as of alcohol. The officer who took the
fingerprintsdefendant’s also testified that there was a “moderate to

heavy breath,odor” of alcohol on the defendant’s that the defendant
“waving eyes “waterywas back and forth” and that his were and

glassy.”
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reconstruction,in traffic accidentexpert witnessThe defendant’s
have beenopinion “it wouldMeserve, in histestified thatJohn H.

object” theinto andifficult, for a driver observeimpossible,notif
of the accidentapproximate timeat thefatal collisionarea of the

object.”top ofon thedriver was “aboutuntil the
testimony ten to fifteen minutesapproximatelythatwasThere

bicyclist ascollision, past thepolice droveprior cruisersto the four
where theapproximate roadbicycling area on thein thehe was

they experiencedthatofficers statedoccurred. Threefatal accident
riding withseeing to bebicyclist, saiddifficulty in the who wasno

road, they theirslowedof the asin breakdown lanethe traffic the
bicyclehis wereonhim. The reflectorsand drove aroundvehicles

to one of the officers.also visible
Douglas, police officers whoSupervisor one theofSenior Patrol

wasscene visiblepast bicyclist, the accidentthe testified thatdrove
straightis over thatapproximately a mile. The roadfor one-tenth of

thirty-fivespeed miles an hour. Officerposted limit isarea and the
pointlight to oftheDouglas that the closest streetalso testified

across the road atimpact approximately to 400 feetwas located 350
nearby pumpingthe station.

Douglas opinion a mark”in his “scuffOfficer also testified that
that thethe the collision indicateddiscovered on the road at scene of

lane, and alsopoint impact a into the travelof was short distance
right wasthat front of the defendant’s automobilerevealed the tire

just thelane or to break-either on the white line of the breakdown
down side it.of

(Dalianis, J.)Court the defendant’s motions toThe Trial denied
breathalyzersuppress the of the test. The defendant alsoresults

any fol-moved to exclude items seized or taken from his automobile
grantedhearing,lowing pretrialcollision. After a the trial courtthe

gatheredsuppressthe defendant’s motion to evidence from the
However, trial, permittedat trial courtautomobile’s interior. the
photographsthe and measurements of the exte-State to introduce

case,rior of defendant’s At the close of thethe automobile. State’s
verdict, bythe defendant moved a directed which was denied thefor

trial court.
Wong was driver of an automobile which atThe defendant the

approximately 16, 1982, motorcy-p.m. a11:24 on collided withJune
cle, resulting motorcyclist, Spencer.in the death of Leethe Damon

collision, Sergeant ofWithin several minutes of the fatal Gilmore
scene,Department atPolice arrived the determined thethe Exeter

defendant,identity and, learningupon policeof the from another
alcohol,theofficer that defendant’s breath smelled of administered

tests,sobriety SergeantAs of con-field tests. a result these Gilmore
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intoxicatingeluded that the defendant was under the ofinfluence
and,liquor, accordingly, drivinghimarrested for while intoxicated.

station,policeAt Exeterthe after the defendant was ofinformed
law,Hampshire impliedthe consentNew he declined to submit to a

Subsequently, p.m.,breath or a blood test. at about 11:59 de-the
charged negligentfendant was with homicide.

policeLieutenant Smith of the Exeter informed the defendant
motorcyclist negligentthat to the ofdue death the and the homicide

charge, longerit “was no his choice” to awhether submit to blood
inquiredalcohol test. Officer Smith whether the defendant would

test,prefer a blood or a breath and the defendant chose a test.blood
a.m., 17, 1982,approximately specimenAt 12:17 on June a blood

hospital.was extracted from the defendant at Exeter The blood
analysis percentrevealed the .21defendant’s blood alcohol content.

J.), hearing,{Bean,Trial Court aThe after denied the defendant’s
suppress subsequenttomotion the results of the Ablood alcohol test.

bymotion to reconsider and set aside the order was denied the trial
hearing priorcourt after another to trial. The defendant also moved

quash against him,to the indictment and trialthe court denied the
hearing.motion after a
Wong appeal.Grindle and onwere consolidated

NegligentI. Homicide
negligent providesRSA 630:3—the homicide that “[a]statute —

person guilty felonyis of a Bclass when he causes the death of
another:

Negligently;I. or
consequenceII. beingIn of his under the ofinfluence

intoxicating liquor drugor controlled operatingwhile a
propelled vehicle, 637:9,as indefined RSA ..”III..

(Emphasis added.)
meaning 630:3,To construe the of RSA we must determine the

legislature enactingintent of bythe in the statute reference to the
language W,of Robyn 379,the statute In 377,itself. See re 124 N.H.

1351, (1983).469 A.2d 1352 We will ascribe to the crucial ofwords
ordinaryplain Id.;the statute their meaning.and see RSA 21:2.

legislature’s disjunctiveThe bodyuse of the “or” in the of the
negligent distinguishhomicide tostatute section I and section II of

statute, 630:3,the RSA a require proofevinces clear intent to of
either section I or section II of the instatute order to sustain a con­

negligentviction of Boycehomicide. See v. Concord Gen. Mut. Ins.
Co., 774, 777, 510,121 is,(1981).N.H. 435 A.2d 512 That the literal
meaning of the “or”word in the statute indicates that Isections and
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culpabilityprove themethods toas alternativeII should be treated
negligentrequirement of homicide.

ofmeaning comports with the commentsof 630:3plainThe RSA
based, part,in on the “deter-isof statute. The statutethe drafters the

danger-instrumentalityby “using asthat anmination” the drafters
in a of is. . . state intoxicationto life as a vehicle whileous human

Report Codifi-per negligence.” Commission to Recommendse of
Comments,Laws, (1969).at 36 This determina-cation of Criminal

drivingnegligentby homicide statute thatof thetion the drafters
negligence per with the declaredse is consistentwhile intoxicated is

legislaturepolicy the that:of
anda threat to the healthdrivers are severe“intoxicated

Hampshire visitors fromsafety andof the citizens of New
Accordinghighways. to a 1979who use ourout-of-state

safety,by Hampshire department ofreport the New
persons died Newapproximately of 184 who onthe1/2

byhighways intoxicatedHampshire in 1979 were killed
drivinggeneral that whileThe court declaresdrivers.

deplorable wanton disre-act which showsintoxicated is a
safely highways.”gard rights to usefor of others ourthe

214, 218, 360,1981, State,543:5; So.v. 91 Fla. 107Laws Cannoncf.
(1926).362

legislature, adoptingAccordingly, in theit is that theclear
statute,negligent intendedof the homicidedrafters’ formulation

requirement negligentculpability of homicide can be satis­that the
by showing person anothera caused the death offied either that

by630:3, I, by 626:2, 11(d), or“[negligently,” as defined RSARSA
consequenceestablishing person ofdeath in driv­that the caused the

intoxicatinging ofpropelleda under the influencevehicle while
630:3,liquor drug, RSA II.or a controlled

630:3, generalII, notof RSA does controvert theOur construction
felonyproscribedrequirement of a mustthe Criminal Code that

626:2,recognized byculpablespecify mental state the Code. RSAa
43, 47, 938,I; Aldrich, (1983).see also v. 124 N.H. 466 A.2d 940State

Moreover, argument drivingprovethatthe the State must both
and,intoxicating liquor negli-while under the influence of criminal

gence by Code,as defined the aCriminal to sustain conviction under
negligent statute,section II of the sectionhomicide would render II

superfluous. construction,proposedUnder this if the elements of
negligence satisfied, onlyprosecutecriminal can the State wouldbe

Certainly, legislatureunder I notsection and under section II. the
that Iintended section and section II should each have some inde-
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effect,pendent purpose and weand will construe the instatute that
light. Trustees, 443, 445,See Kalloch v. Board 116 N.H. 362 A.2dof
201, (1976).203

apparent analysisis negligentIt also from our of the
person provenhomicide statute that because a who is haveto driven

criminally per se,negligentan automobile while isintoxicated that
mayperson negligentin charge bynot turn thedefend homicide

demonstrating or provedue care the failureState’s to an element of
negligence 626:2,11(d).criminal under RSA

not, however, negligentWe do construe section II of the homi­
dispensecide to requirement culpabil­statute so as with the that the

ity prescribed by section II bemust the cause of the death. There­
fore, II,to sustain a conviction under section the State must

person’sa drivingestablish causal connection between the under the
influence, subsequent resultingthe collision and the death.

A. Grindle
alleges juryThe defendant that the instructions were incorrect as

Bird, 10, 15, 441,a ofmatter law. See v. 122State N.H. 440 A.2d 443
(1982).

(Dalianis, J.) juryThe Trial Court instructed the that:
person guilty is, negli-“A would ofbe this offense—that

gent if, consequence beingin hisof under thehomicide—
liquor,intoxicatinginfluence of he causes the death of

operatinganother while he’s a motor vehicle .... You
placemust find that at the andtime of the accident Mr.

intoxicating liquorGrindle was under the influence of and
that, so,consequence beingas a of his he caused deaththe

Randyof Benoit.”

challengesThe defendant first the trial court’s failure to
jury proof negligenceinstruct the that of ofthe elements criminal as

626:2, 11(d), showingdefined in RSA in addition to a that the
intoxicatingdefendant liquor,drove while under influence ofthe is

necessary supportto negligenta conviction under section II of the
homicide statute.

discussion,prior proofAs shown in our of section II constitutes
proof negligence per and, such,of expressse as satisfies the mens

requirement Thus,rea requireof the Criminal Code. to the State to
prove that the “negligently”defendant oper-acted both and that he

intoxicatingated his liquorautomobile while under the influence of
redundancywould a negligentbe needless under the homicide stat-

ute.
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failingargues erred inthe trial courtThe also thatdefendant
requirementjury a connectionof causalthe of theto instruct

driving of intoxi­under the influencewhilebetween the defendant’s
resulting It from the recordcating liquor is clearthe death.and

jury cau­the on the issue ofproperly instructedcourtthat the trial
neg­ofcourt, theit under our constructionThe as mustsation. trial

statute, required proof “as conse­ligent explicitly that ahomicide
intoxicatingbeing ofunder the influencequence” of defendant’sthe

collision, he victim’s death.liquor caused theat time of thethe
jury oninstructionAccordingly, that the trial court’swe conclude

charge isnegligent in com-homicideof thethe material elements
negligentII theof section ofplete with our constructionaccordance

supra.v. Birdhomicide statute. See State
challenge to section II ofthe defendant’s constitutionalWe turn to

expressannegligent for asserted lack ofstatute itsthe homicide
transcript that the defendant’sThe revealsculpable mental state.

prem-jury expresslywasexception the trial court’s instructionto
position court misconstruedthat the trialon the defendant’sised

liability630:3, haveprescribing a strict offense. WeII asRSA
negli-already misinterpretation of thedisposed of the defendant’s

statute, drivingdeciding proof undergent of whilethathomicide
death,therebyintoxicating liquor, causingandofthe influence

negligentnecessary requirement homi-culpability ofsupplies the
bywill, however, raisedreach those constitutional issuescide. We
ofto aappealon which are essential determinationthe defendant

validity as we have construed it.the of section IIfacial
630:3, unconstitutionallyargues RSA II isdefendant thatThe

I,vague part Newin violation of article 15 of theand overbroad
Hampshire and of the fifth and fourteenth amendmentsConstitution

disagree.Weof the United States Constitution.

vagueness itA is void for when ‘“forbidscriminal statute
vaguerequires doing in so that men com­or the of an act terms of

necessarily guess meaningintelligence at and differ asmon must its
26,Chaisson, 17, 95,application.’” v. 458to 123 N.H. A.2dits State

Albers, 132, 133, 197,(1983) (quoting v. 303 A.2d100 113 N.H.State
giveslanguage(1973)) (citation omitted). II clear199 The of section
drivingordinary intelligencepersona that the of annotice to of act

intoxicating liquor, withwhile under the influence ofautomobile
act, byresulting consequence proscribedthe is thedeath as a of

Albers, 133-34,supra atCriminal Code. See v. 303 A.2d at 199.State
ordinary intelligence guessrequire personsII not of toSection does

meaning application.or itseither about its about
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is II forNor section void overbreadth. A statute is uncon­
stitutionally sweeps “unnecessarily broadlyoverbroad when it and
thereby protectedthe area of ainvade[s] freedom.” State v. Chais­
son, 27,supra prohibitingIn personat 458 A.2d at 100. a from caus­
ing consequence drivingdeath as a of an automobile while under the

intoxicating liquor, infringe pro­influence of section II does anot
tected freedom.

negligentThe defendant also asserts that section II of the
equal protection guaranteeshomicide statute violates the of the

arguesandState Federal TheConstitutions. defendant that section
constitutionally impermissibleII creates a classification which

negligenttreats criminal defendants-indicted for homicide under
differently chargedsection II negli­from similar defendants with

gent Preston,homicide under section I of the statute. See Belkner v.
15, 17, 168, However,115 N.H. 332 (1975).A.2d 170 in ofview our

analysis II,culpability supplied byof the section we are unable to
II,conclude that a class of defendants indicted under section for

driving intoxicating liquor therebyunder the influence of and caus­
ing death, dissimilarly chargedare treated from those defendants

negligently causingwith death under section I of the statute.

Finally, legislature’s proofthe determination that of the
negligentelements of IIsection of the homicide statute constitutes

proof negligence perof implicate proc­criminal se does not the due
guarantees I,partess contained in article 15 of the State Constitu­

legislature constitutionally recognized authorityThetion. has the to
prescribe punishments, State,define criminal acts toand Doe v. 114

CONST,714, 784,718, II,pt. 5,N.H. 328 (1974);A.2d N.H.787 art.
limits, Farrow,which conform to constitutional v. 118State N.H.

296, 305, 808, (1978). authority,386 A.2d 814 Consistent thiswith
legislature may criminally negligentthe perdeclare an act se. Cf.

174,Borofsky, 176, 471, (1948);McIntire v. 95 N.H. 59 A.2d 473 Cou­
127, 130,Metcalf, 173, (1934).tremarsh v. N.H. A.87 175 175 Cer­

tainly, legislature’sample supportthere is for the determination
driving intoxicating liquorthat while under the influence of is crimi­

negligence per 1981,nal se. See Laws 543:5.
challenge sufficiencyThe defendant failed to the of the indictment

in the court below.

WongB.

validityThe defendant attacks the the onof indictment the
ground alleges separate alternative,that it two criminal acts in the

necessary certainty requiredin ofcontravention the of indictments
by I,part Hampshire byarticle 15 of the New Constitution and the
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See State v.States Constitution.sixth of the Unitedamendment
352, (1984). The indictmentRodney Portigue, A.2d125 N.H. 481 534

charges, pertinent part, the defendant:in that

that, as anegligent inof homicidecommit the crime“did
being of intoxicat-consequence his the influenceof under
operating Citationing liquor while a 1980 Chevrolet

automobile, negligently of Leedeath Damonhe caused the
Spencer ...”.

alleg-by duplicitouslyargues indictmentthat theThe defendant
driving under theconsequence ofing aacts—death astwo criminal

permitted thealcohol, negligently causedandinfluence of death —
separate and distinctofon either one twojury to a verdictreturn

by driving whileculpability: death causedof criminaltheories
630:3, II,intoxicating liquor, and deathRSAofthe influenceunder

626:2,11(d).630:3,1;negligence,by RSAcriminal RSAcaused

redundant, it isindictment is notWhile the at issue
659, 151,Bussiere, 661,duplicitous. A.2dState v. 118 N.H. 392See

onlyalleges single(1978). The a act and advances153 indictment
bytheory negligence proven drivingculpability: asof criminalone

thereby causing thewhile death. The insertion of adverbintoxicated
“negligently” surplusagein whichthe indictment is harmless does

constitutionalitynot the of indictment. See State v.invalidate the
190, 192-93, 592,Purvey, (1982) (allega­122 N.H. 442 A.2d 593-94

statutory mayin betions in an indictment excess of offense treated
superfluous, necessarilynotas and do control State’s burden of

proof).
It in inshould be noted that those which thecircumstances State

proceeds separately charging negligenttwoon different indictments
based, respectively, statute,homicide on section I or section II of the

charges, proof chargeand the trial court instructs on both of either
satisfy culpability requirement negligentwould the of homicide.

However, not, course,we do of concede that section I and section II
of the twostatute describe different states of mind or two different

culpability.levels of
validity juryThe notdefendant did raise the of the trial court’s

appeal.instructions on

SufficiencyII. the Evidence—Grindleof
arguesThe defendant that the State to establish afailed causal

alleged drivingbetween his the ofconnection under influence intox-
icating driver,liquor and the death of the victim. He asserts that no

himself,including bicyclist particularcould have avoided the that
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evening, bicycleeven if the was somehow visible at the immediate
prior tomoment the collision.

lightwillWe view the evidence in the most favorable to
State, Rodney Portigue supra,the v.State and determine whether

any prooftrierrational of fact could have found of the offense
beyond a reasonable doubt. Id. Circumstantial evidence deemed suf­

supportficient to a conviction must allexclude rational conclusions
Meloon,guilty. 257,but that the defendant v.was State 124 N.H.

259, 1316, (1983).469 A.2d 1318 When circumstantial evidence is
susceptible here,interpretation,moreto than one reasonable as it is

province juryofthe the to decide thewhether evidence as a whole
supports beyondofthe material elements the crime a reasonable

Hamel, 555,670, 678-79,doubt. See v.State 123 N.H. A.2d 560466
(1983).

produced testimony policeThe State from four officers that the
commonlydefendant exhibited the characteristics associated with

being liquor:intoxicating “strongunder the influence of the odor” of
breath,permeated speech slurred,alcohol the defendant’s his was

unsteady, eyes watery.his balance and hiswas were bloodshot and
unsatisfactorily performed sobrietyThe defendant also three field

Further, approximatelytests. one and one-half afterhours the fatal
collision, registered percentthe defendant a .16 blood alcohol con-

breathalyzertent level on the test. The record reveals no evidence
beveragesthethat defendant consumed alcoholic after the collision

prior breathalyzer Therefore,or to the piecesexamination. these of
evidence, together,viewed thecreate reasonable inference that the

intoxicating liquordefendant was under the influence of at the time
Rullo, 149, 153, 1009,of the collision. v.See State 120 N.H. 412 A.2d

(1980).1012
questionturn theWe to whether the was invictim’s death caused

consequence drivingof the thedefendant’s while under influence of
intoxicating liquor. juryThe conducted a “view” the ofof scene the

viewing place impact, jury presentedcollision. ofAfter the the was
safelypolice passed victim,evidence fourthat cruisers had the min-

collision, bicycledutes before the as victimthe on the identical road
occurred, along concerningtestimonywhere the collision with the

footprints bicycleoflocation and intracks the sanded area next to
roadway indicating stopped bicyclethe that the victim had his near
point impact.the of Other evidence indicated that the victim was

point impact bodythrown from the167 feet of to the ditch where his
was discovered.

addition, juryIn the heard considerable other evidence torelative
causation, including: (1) testimony Douglasthe of Officer that a
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bicycle onimpact that the waspointthe indicatedmark at ofscuff
lane, right tire of the defendant’sedge and the frontof the travelthe

orwhite of the breakdown lanewas on the lineeitherautomobile
it; (2) testimony of the defendant’sjust of theto the breakdown side

difficult,witness, Meserve, ifhave beenthat “it wouldexpert Mr.
collision,particular area of and atimpossible” for in thea drivernot

collision, object wasgeneral to until the drivertime of the see anthe
“sightobject, distance”top and the so-calledon of the thatabout
itself,the area as the de-hill scene to collisiona south of thefrom
seconds;north, twenty (3)only andtraveled was fifteen orfendant

visibilitytestimony Douglas thethat the nearfurther of Officerthe
collision, approxi-impact, prior extendedpoint to theof minutes

mile, lightmately the street was aboutone-tenth of a that nearest
scene,away the road in the area offeet the and thatto 400 from350

thirty-fivestraight perspeedthe limit mileswas andthe collision
hour.

any partjury of theWe note that the could have disbelieved
testimony presented by orexpert either the State. Seethe defendant

95, 1151, are,Perrin, 88, (1982).Roy 122 441 1155 Wev. N.H. A.2d
course, conflictingby principlebound that testi-of the established

352, 355,mony jury Berry,the N.H.is for to resolve. State v. 117 373
law,355, conclude,(1977). unable as a ofA.2d 357 We are to matter

fact, upon viewingno reasonable of the scene of the colli-that trier
considering whole,and the identical evidence as a could findsion

beyond that the caused victim’sa reasonable doubt defendant the
operatingwhile a motor vehicle under the influence of intoxi-death

cating liquor.

argument proofThe the deathdefendant’s that that
“public way” necessary ofoccurred on a is a material element sec­

630:3, II,negligent statute,the homicide is withouttion II of RSA
statutory languagesupport. Neither II nor the which definessection

III,vehicle, 637:9, waypropelled publicmention ofa RSA makes a
requirement.

AdmissibilityIII. Blood Alcohol Test Resultsof
GrindleA.

arguesThe trial erred indefendant that the court
denying breathalyzersuppresshis the of the testmotions to results

approximatelyperformed hours after the collision.one and one-half
First, are inad­the defendant asserts that the blood alcohol results

bya because failed establishmissible as matter of law the State to
precisecompetent the defendant’s alcohol level at theevidence blood

time of the accident.
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long recognized any delayhaveWe that between the occurrence of
an event goesand the ofexamination blood alcohol content to the
weight admissibility. Gallant,of the evidence and not to its v.State

72, 74, 597, Here,108 N.H. 227 (1967).A.2d 598 there was no evi-
dence that the defendant consumed alcohol between timethe of the

Moreover,andcollision the test. as this court inobserved State v.
Gallant, general delayin recordingthe analysisin a blood alcohol

accused, althoughin the may“works favor of extraordinarythere be
circumstances where the alcoholic content in the defendant’s blood

bewould lower theat time of the samplearrest than when the blood
taken.”was Id.

challenge validityThe jurydefendant’s the ofto. the trial court’s
proofinstruction on respectthe State’s burden of with to the

defendant’s blood alcohol atcontent the time of the collision was not
raised below and will not appeal.be addressed on See v.State Lali-
berte, 621,124 (1984).N.H. 474 A.2d 1025

Second, the defendant contends thethat failureState’s to
preserve samplean independent analysisadditional of his breath for

process equalviolated the protection guaranteesdue and of the
and processState Federal equal protec­Constitutions. The due and

guaranteestion theof State Constitution did not mandate that this
provideddefendant be an sampleadditional breath to allow for

independent testing by expertan of his own choice. v.State Cor­
nelius, 925, Shutt,122 (1982);N.H. 452 464A.2d v.State 116 N.H.
495, (1976); Trombetta,A.2d363 406 see also v. 104 S. Ct.California

by agencies preserve(the(1984) State law enforcement tofailure
notsamples the use criminal does violatebreath for of defendants

processthe due clause of the of the Unitedfourteenth amendment
distinguishConstitution). to theStates The defendant has failed

point.onat hand from the case lawsituation
Third, satisfyargues that the failed to thethe defendant State

statutory Specifically,for of test.standards introduction the breath
administered,improperlythat the test wasthe defendant asserts

alleged deficiencyspecify the in the administration ofbut fails to
objection operator’s knowledgeat trialthe There was no to thetest.

conductingbreathalyzer experience inprocedures or his breathof
challengehearing,suppression toAt the the defendant’s thetests.

identify specifica innot defect theadmission of the test results did
administration of the test.

question operatedof an intoxication test isThe whether
properly trial on the of the evi­is for the court to determine basis

Roberts, 414, 417, 458,A.2dbefore it. v. 102 N.H. 158dence State
Here, properly any(1960). thatthe trial court ruled deficiencies460
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test, for theby the trial courtassumedof thein administrationthe
admissibility ofweight not theandargument, theaffectedofsake

219, 222, 231 A.2dLafountain, 108 N.H.v.results. See Statethe test
635, (1967).638

he wasthatthere is no evidencethatalso contendsThe defendant
byrequired RSAastest resultscopy of the breathprovided with a

inthis issue eitherto raise1983). failed(Supp. The defendant265:84
hearing, andsuppressionthesuppress or atmotions tohis written

Accordingly, we will not addressit.did not considerthe trial court
supra.appeal. v. Lalibertequestion on See Statethe

thatto establishargues the State failedLastly, thatthe defendant
request an additional blood alco-opportunity tohim theit afforded

265:87,1(b).required by RSAhol test as
indicates,hearing as the de­transcript suppressionof theThe

then-actingbyconcedes, Chiefwas toldthat the defendantfendant
maderight breath testto have a similarof hisof Police Rasmussen

expense.choosing Rasmussenand at his ownby person of his owna
optionthis todid not exercisethat the defendantfurther testified

evidence in theperformed. There is notesthave an additional
requestingprevented fromwasus that the defendantrecord before
exercisingany way with inin interferedtest or that he wasa second

384,Dunsmore, 382,right. 112 297statutory v. N.H.See Statethis
230, (1972).A.­2d 231

test,request as a matterthe additionalopportunity toThe
informed oftime he waslaw, at theafforded the defendantwasof

right to the test. Id.his

WongB.
denyingargues erred in histhat the trial courtdefendantThe

suppress of blood alcohol test obtainedthe results themotion to
question the results of a bloodhis consent. The whetherwithout

may be introduceda defendant’s consentalcohol test taken without
in in the seeks toa case which Stateas evidence of intoxication

Berry,felony first in v. 121conviction was answered Statesecure a
case,1250,324, 327, (1981). weIn that428 A.2d 1251N.H.

law, (Supp.262-A:69-a to -mimplied consent RSAconstrued our
1983)),(Supp. and held1979) (current to :92version at RSA 265:84

(Supp. 1979) (current ver-legislature, in RSA 262-A:69-ethat the
1983)), prohibited from(Supp. such test results265:92sion at

328,Berry, supra 428 atat A.2dinto evidence. State v.admission
1252.

issue,1981, however, legislature spoke when iton theIn the
1981, pur-(Supp. 1979). TheLaws 563:4.amended RSA 262-A:69-e

againstprohibition thethepose was “to eliminateof the amendment
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taking of a personchemical test to determine intoxication where a is
anyunder arrest for offense other than a orviolation misdemeanor

1981, added).(emphasis legisla-RSAunder 262-A.” Laws 563:3 The
amendment,ture further that thestated under chemical test to“[a]

provided maydetermine intoxication as under beRSA 262-A:69-a
given any anypersonto under arrest other afor offense than viola-

personortion misdemeanor under RSA 262-A even if that refuses
test, providedsuch a the test does not violate constitutional

requirements.” (emphasis added). questionbringsId. This us to the
presented in the case before us.

arguesThe defendant that the blood alcohol results should have
productbeen excluded from evidence anas the of unlawful search

and seizure in theviolation of fourth and fourteenth amendments of
anythe United States Constitution. The defendant failed to assert

Miskolczi, 626, 628,State constitutional claim. See State v. 123 N.H.
919, (1983).A.2d465 920

taking person“The warrantless of blood from a under
undoubtedlyarrest without his consent is constitutional the[under

Constitution], manyFederal Berry,and cases have held.”so State v.
327,324, 1250, (1981). ques­121 N.H. 428 A.2d 1251 The threshold

probable exigenthere plus emergencytion is whether orcause cir­
justifiedcumstances existed which the State’s warrantless search.

757,California, (1966);See Schmerber v. 384 U.S. 769-70 State v.
303, 306,Thorp, 655, (1976).116 N.H. 358 A.2d 658 The State must

prove by preponderancea of the evidence that the circumstances of
necessary police proceedthe search itmade for the to without a

Dearborn, 457, 460, 924,v.warrant. State 114 N.H. 322 A.2d 926
(1974).

question probableThere is no that Lieutenant Smith had cause to
believe hadthat the defendant driven while under the influence of
intoxicating resulting fatality.liquor, in Thorp, supraa v.See State

306-07, testimony suppres-at 358 A.2d at 658-59. There was at the
hearing shortlysion Lieutenantthat Smith was informed after 11:30

p.m. that there had been a fatal automobile collision. After Lieuten-
police approximatelyant Smith’s arrival at the Exeter station at

p.m.,11:50 he became aware that the defendant was the driver of
collision, policethe automobile involved in the that an Exeter officer

collision,the thathad witnessed the defendant had failed field so-
briety scene,tests administered at the that the defendant had been

by police drivingarrested an Exeter forofficer while under the
liquor,intoxicatinginfluence of and that the defendant had refused

to take a breath or a blood test. Within five minutes of Officer
police station,Smith’s arrival at the he theobserved defendant and



629

displayedthat the the characteristics asso-concluded defendant
being intoxicating liquor.with under the influence ofciated

exigent circumstances did notThe defendant contends that
justify lawthe warrantless search. A State enforcementexist to

takingemergency permitagent which will theis confronted with an
warrant,sample, he or she reason­a without a search whenof blood

warrant,necessarydelay under theably believes that “the to obtain a
circumstances, of evidence.’” Schmerber‘the destructionthreatenfs]

States,supra (quoting v.California, at Preston United 376v. 770
573, 580,364, Theodosopoulos,(1964)); 119 N.H.367 v.U.S. Statecf.

law,1134, (1979) (under whether1139 State constitutional409 A.2d
dependsexigencies permit search onof a situation a warrantlessthe

circumstances”).“totalitythe of the

purpose in this was to obtain anThe of the blood test case
at the of theindication of the defendant’s condition timeaccurate

judicial that isWe have taken notice of the fact alcoholcollision.
chemically changed by render bloodor blood so as tometabolized

passagewith the of time.alcohol content diminished or undetectable
Schneider, 242, 245, 887, (1983).124 470 A.2d 889State v. N.H.

blood, anyAccordingly, of inthis characteristic alcoholbecause of
maysignificant delay taking sample deprivein the State ofa blood

at the time orevidence of a defendant’s condition he shereliable
State, 194, 197,v. 113 N.H. 308an automobile. See Harlandrove

856, (1973).A.2d 858
finding reasonablysupports Lieutenant SmithThe evidence a that

judge nightdelay necessary late atthe to seek out a tobelieved that
warrant, particularly where time had to be takena searchsecure

bringinvestigate and to the defendantto further the collisionboth
test, accuracyhospital thefor the blood threatened ofto the Exeter

California,v. atblood test. See 384 U.S. 770-71.the Schmerber
elapsedApproximately one-half hour had from the time of the colli-

nearlydefendant. It was mid-until Lieutenant Smith met thesion
furthermore, anynight; Smith was unsure whether ofLieutenant

judges generalin area were atfour court the Exeterthe district
hearingsuppressionat thehome. While Lieutenant Smith conceded

preparehave taken at least fifteen minutes to anthat it would
affidavit,along supportingapplication for a warrant with the he

long mightthat no idea how it have taken toalso testified he had
actually a search warrant.obtain

“important onlythat he deemed it notLieutenant Smith testified
State, Wong,certainly samplethe but to Mr. to obtainto [a blood]

just quickly possiblyas as we could.”



630

obtaining an arrestdelay ininherentrecognized that theWe have
246,Schneider, supra atgreat.”night v.“can be too Stateatwarrant

A.2d at 890.470
warrant, anylikeknowledge an arrestthat“It is common

atdocument, considerably to obtaindifficultmorelegal is
hasone courtworking At leastduring hours.night than

validating warrant-insignificantbe athis toheld factor
searches, in the destructiondelay resultcouldwhenless of

evidence.”

added).(emphasisId.

reasoning employedcogencypersuaded the of theWe are of
proven byAccordingly, ahold that the State hasin weSchneider.

special circumstances whichpreponderance of the evidence that the
Smith, including fact ofthe establishedLieutenantconfronted

incident,nightthe lateof blood alcohol content andmetabolization
sufficiently exigent justify as anthe warrantless blood testtowere

v.appropriate incident to the defendant’s arrest. See Schmerber
308,771; Thorp,California, v. 116 N.H. at 358384 U.S. at State

A.2d at 660.

RulingsValidity EvidentiaryIV. of —Grindle
evidentiary objection is that the trial courtfirstThe defendant’s

admitting diagram the collision scenein into evidence the oferred
by Douglas.drawn Officer

documentary“The decision to admit evidence falls with­
Dustin,in discretion 122the sound of the trial court.” State v. N.H.

549, 1186,544, (1982). appeal, proper inquiry446 A.2d the1189 On
incorrectly found that theis whether the trial court document’s

prejudice mightprobative outweighed possible it havevalue the
produced. Id.

diagram bypreparedthe OfficerThe trial record indicates that
purposesDouglas after an unrecordedwas marked for identification

Followingbench conference. the defendant’s cross-examination of
diagramDouglas, throughOfficer whom the State offered the into

bench,evidence, there was another off-the-record discussion at the
diagram subsequently “subjectand the was admitted into evidence

exception.”to

trial, specify anyAt the defendant failed to reasons on the
objection diagram.purported to therecord for his admission of the

party specify grounds“It is well established that a must the for his
objection opportunity anywillso that the court have an to correct
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Fournier, 777, 779, 898,possible N.H. 465 A.2derror.” State v. 123
(1983).900

objection,specificWithout a record of the basis for the defendant’s
that trial court its discretion.we are unable to conclude the abused

raising admissibilityprecluded from the ofThe defendant is thus
Douglas’ diagram appeal.on Id.Officer

evidentiary objection is that the trial courtThe defendant’s second
admitting photographsin and of the exterior oferred measurements

automobile, allegedhis in violation of the Fourth and Fourteenth
Specifically, theAmendments of the United States Constitution.

pretrial suppressionasserts the trial court’s orderdefendant that
excluding preventsevidence from the automobile’s interiorobtained

concerning exterior theintroduction of the of defendant’sevidence
not raise constitutional claimsautomobile. The defendant did State

below, holdingits to claims under theand the trial court limited
supra.v.Federal Constitution. See State Miskolczi

station,policeWhen the defendant entered the Milford his auto-
parked public policea next to the station.mobile was on street The

policeMilford took control of the defendant’s automobile at 10:30
1982,May 15, May 16,p.m., p.m.,and held the vehicle until 6:00

1982, when the automobile was searched. No search warrant was
obtained.

exclusively SupremeThe trial court relied on the United States
Lewis,opinion (1974),Court’s in Cardwell v. 583 in417 U.S. its deci-

Cardwell,exterior. Insion to admit evidence of the automobile’s
arrest,subsequent to the defendant’s the defendant’s car was

impounded by parkingpolice policelotpublicand towed from a to a
day.lot where it searched the next Id. atwas 587-88. The Cardwell

court that the of an automobile issaid where search

to of on“limited the examination the tire wheel andthe
taking paint scrapingsthe of from the exterior of the ve-

lot,public parking comprehendhicle left in the we fail to
expectation infringed.privacy simply,what of was Stated

privacy, exist,the invasion of ‘if it can be said to is
abstract and theoretical.’ Under cir-[citation omitted]

these, probable exists,cumstances such as where cause a
warrantless examination of the exterior of a car is not
unreasonable under the Fourth and Fourteenth Amend-
ments.”

(emphasis added).Id. at 591-92

Here, expositionit is from ourclear earlier of the record
police probablethat the had cause to search the exterior of the
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that the defend-testifiedRasmussendefendant’s automobile. Officer
bicycle.had hit a Officerpolice station that heat theant stated

accompanying to histhe defendantthat whilealso statedRasmussen
license, registra-anddriver’sto obtain the defendant’sautomobile

tion, damageinadvertently to the defendant’sobserved extensivehe
sum, the defendant’sestablished thatIn the evidenceautomobile.

instrumentality of thein the commissionthe usedautomobile was
Id.for which he was arrested.offense

Likewise, is valid underthe defendant’s automobilethe seizure of
Lewis, rejected thesupra at The Cardwell courtv. 592-93.Cardwell

priorpolice impounded the car to theargument thethat “because
examination, they spot, is amade on the therewhich could have

thereby.” Id. atthe use of evidence obtainedbarrier toconstitutional
Further, it ofthe stated that knewCourt593.

rightprinciple suggests the to searchor that that“no case
seizing a carprobable ofon cause and the reasonableness

exigent if a warrantcircumstances are foreclosedunder
Exigentpracticable moment.was not obtained at the first

regard vehicles are not limited tocircumstances with to
onlyprobable the timecause ... arises atsituations where

arrest, mayexigencyThe arise atof the omitted][citation
time, mightany police obtainedand the fact that the have

negate possibility of a cur-a warrant earlier does not the
necessitating policeprompt action.”rent situation’s

Id. at 595-96.
Here, though placedpolice have theeven the Milford could

custody a warrantin and then obtaineddefendant’s automobile
seizure,authorizing . . would not haveits course of conduct.“[t]his

purposes than that chosenany less intrusive for constitutionalbeen
414,946, 948,Bean, 424by A.2d 416police.” v. N.H.the State 120

(1980).

Wong affirmed;v.83-358 StateNo.
v.State GrindleNo. 83-481

affirmed.

C.J., Batchelder, J.,J., King,Douglas, specially; andconcurred
partin indissented Grindle.

J., portion partDouglas, concurring specially: in the ofI concur
A, processIII, majority due clause didthe holds that thewherein

provided an additionalthat defendant Grindle benot mandate
reaffirming my spe-analysis,sample independent whileforbreath

Cornelius, 925, 928-29,122 452in v. N.H.concurrence Statecial
significant in464, the instant(1982). It is that the facts465-66A.2d
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1, they afteroccurredFebruary Had1983.prior tocase occurred
equivalentitsdate, sample or functionalbreath testa secondthat

Newof theprocess clauserequired by duethehave beenwould
CONST, I,pt. art. 15.Hampshire N.H.Constitution.

J.,Batchelder, dissentingKing, joins, in Grin-C.J., with whom
theanalysis II ofsectionmajority’s ofagree with thedle: While I

630:3, II,statute, disposition oftheandnegligent RSAhomicide
join reaf-claim, court’sto in thesufficiency unableI amGrindle’s

925, (1982),Cornelius, in452 A.2d 464N.H.v. 122offirmation State
in JusticeforthIII, opinion. the reasons setForpart A of the

929-31,Cornelius, supra, 452 A.2datin v.StateBatchelder’s dissent
concurred,467-68,at in which I I continue to that when abelieve

is of law enforcementbreath test administered at the direction a
I,officer, rightprocess partthe defendant has under articlea due

Hampshire sample pre-15 of the New to have a secondConstitution
independent analysis. Accordingly, aserved for the results of breath-

alyzer preservestest should be unless the ainadmissible State
sample equivalent independentorsecond breath its functional for

testing by judgmentthe defendant. therefore theI would vacate of
superior proceedings.the in forcourt Grindle and remand further

Carroll
No. 83-448

HampshireThe State of New

v.

WallaceStuart

26, 1984October


