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contentions, court erredthat the trialfinalThe defendant’s
regarding wit­prohibiting questioning witness thein him from a

admitting photographs themarijuana ofin slideness’ use of and
damaged building, isevidence admis­are without merit. Whether

court,usually trial and we willof theis within the discretionsible
rulings v.discretion. See Stateabsent an abuse ofnot disturb its

Thresher, 63, 578,71, (1982).442 A.2d 582122 N.H.

questioned in voirthe witness direThe trial court
not hisregarding marijuana, that it did affecthis use of determined

alongmemory, and, therefore, inquiry linesthat theseruled further
judge thebe In the ruled that witnesswould irrelevant. effect trial

61,John, 62,competent testify. 120 410was to See State v. N.H.St.
any proof1126, of that(1980). In the of offerA.2d 1127 absence

testimonymarijuana usage reliability inof the witness’affected the
ruling.instance, in The trialthis there was no error the trial court’s

presence juryphotographs ofalso viewed the out of the thecourt
jury’sthat it the to decide whether theand determined was function

1981, 1, damage27, July 1981, depictedfires of June and caused the
rulingsphotographs.in fail to these bethe We see how could

byconstrued as an abuse of discretion the trial court.

Affirmed.
All concurred.
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Gregory Smith, Muh, attorney,attorney general (RobertH. B. on
orally),the brief and for the State.

Evans,Craig Durham,F. byof orally,brief and for the
defendant.

Douglas, appealsJ. The defendant his convictions for armed
robbery assault, arguingand (1)that: his conviction for assault
amounted to a clause;violation of jeopardythe double (2) hearsay

improperly against trial;evidence was admitted (3)him at the court
denying requested juryerred in instruction;a (4) his conviction for

robbery, felony,armed improper,a class A was as the indictment
specifydid not deadlythe essential weapon;element of use of a and

(5) there was supportinsufficient evidence to his convictions. For
follow,the reasons that we reverse both convictions and remand for

a new trial.
followingThe record 11,establishes the September 1982,facts. On

approximatelyat p.m.,6:30 Lafayettea man entered the Street
Market, grocerya bystore in RogerRochester owned Chasse. The

paper bagman had a lengthover his head and carried a of wood. He
wood,beat Chasse with the groundforced him to the and moved

register.toward the cash point,At that Chasse summoned his two
guard dogs theyand away.chased the assailant The defendant was
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thereafter, following investigationshortly police ofarrested a brief
the incident.

636:1,robbery,The defendant was indicted for armed RSA and
assault,degree robbery(Supp. 1983).second RSA 631:2 The armed

alleged purposely physicaluseindictment that the defendant “[d]id
person committingforce on another in the crime ofthe course of

Rogertheft... to wit: He did strike one Chassie about the head[sic]
demanding currencywith blunta instrument while States . .United

alleged. .” The assault indictment that the defendant reck-“[d]id
lessly bodily injury by deadly weapon,cause to another means of a to

Rogerwit: He did strike one about the head withChassie a[sic]
instrument,blunt a hammer handle.”

moved, trial,The defendant before to dismiss the assault indict-
ment, alleging that the inessential elements the assault indictment

robbery that, therefore,and the indictment were the same and the
jeopardyindictment violated the double clause of the fifth amend-

byment to the United States Constitution. The motion was denied
Superior (Goode, J.), subject exception.the Court to the defendant’s

jury trial, robbery,After a the defendant was convicted of armed
636:1, assault,degree (Supp. 1983).RSA and second RSA 631:2 He

appeals both convictions.

jeopardyI. Double

arguesThe defendant first deny­that the trial court inerred
ing his motion to appeal,dismiss the assault indictment. On he now
raises both federal and State constitutional claims. It is well settled

State, however, argumentsin this presented maythat not below not
Laliberte,appeal. 621-22,be raised on State v. 124 N.H. 474 A.2d

1025, (1984). Accordingly,1025 willwe consider the merits of the
argument solelydefendant’s jeopardyunder the double clause of the

fifth amendment to the United States Constitution because State
Miskolczi,issues were not raised 626,below. See State v. 123 N.H.

628, 919, (1983); compare Ball,465 A.2d 226,920 State v. 124 N.H.
231, 347, (1983) (when471 A.2d 350 defendant raises State constitu­
tional claims we will claims).address those

superior dismiss,The court denied the defendant’s motion to cit-
ing Blockburger States, (1932), authority.v. United 284 U.S. 299 as

Blockburger,In Supremethe United States Court held:
applicable“The rule is that where the same act or trans-

action statutoryconstitutes a pro-violation of two distinct
visions, appliedthe test to be to determine whether there

onlyare two offenses or provisionone is whether each
requires proof of a fact which the other does not.”
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Id. at 304.
recentlySupremeThe United States Court reconsidered the

Blockburger Hunter, (1983),rule. In Missouri v. 459 U.S. 359 the
Blockburger statutorycourt test aconstrued the as rule of construc-

applytion and directed that rule should not athe where there is
contrary legislativeclear indication of intent. Id. at The367-68.

legislature specificallycourt then held that when a authorizes
punishment statutes, regardlesscumulative under two different of

proscribewhether those two thestatutes same conduct under the
test,Blockburger jeopardy precludethe double clause does not the

trial,singleimposition, punishmentsin a of cumulative under those
statutes. Id. at 368-69.

Hampshire LegislatureThe specificallyNew has not authorized
robbery Therefore,cumulative sentences for armed and assault.

inapplicableMissouri v. Hunter is to the case before us. itSince
appears Blockburgerthat the rule still controls when there is no

legislature otherwise,clear indication that a intended we will
consider the jeopardy usingdefendant’s double claim the Block-
burger test.

physical force,Proof that the defendant used inwhile the
committing theft,course is essential ato conviction for armedof

robbery, 636:1, necessaryRSA but it is not that the defendant be in
committing assault,the ofcourse theft for a conviction for RSA

(Supp. 1983). Additionally,631:2 the State must establish that the
bodily injurydefendant caused to obtain an assault conviction under

(Supp. 1983), bodily injuryRSA 631:2 while is not essential to a con­
robbery,.viction provisionfor armed RSA 636:1. Because “each

proofrequires not,”of Blockburgera fact which the other does v.
States, 304,United 284 at weU.S. conclude that the convictions for
robberyarmed and assault do not jeopardyviolate the double clause

Accordingly,of superiorthe Federal Constitution. the court’s denial
of the defendant’s motion to dismiss the assault indictment was
correct.

HearsayII.

hearsayWe now turn to the defendant’s claim that evidence was
againstimproperly admitted him at trial. The record indicates that

guard dogs store,after the chased the assailant from the Mr. Chasse
police. police respondedcalled the RochesterTwo officers to the call

trial, policemarketand arrived at the within minutes. theAt
questioned theyofficers were toas their activities once arrived at

the market.
BridgesPolice Lieutenant Robert testified that he went into the

spoke relayedtostore and Mr. Chasse. He then information he
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Chasse, description, toconcerning the assailant’sfrom Mr.obtained
back-up unit. Hescene as awho arrived at thepolice officera

police after an ambulancestationhe returned to thethattestified
arrived.

BridgesClarke, inaccompanied LieutenantwhoPolice Officer
market,call, at thewhen he arrivedresponding testified thatto the

began testify as topeople” he toWhenspoke with “some outside.he
conversations, objectedduring counselthe defensemadestatements

claimed that thehearsay grounds. theCounsel for Stateon
being thehearsay offered fortestimony it was notnot becausewas
give theasserted, the basis foroffered tothe but wastruth of matter

thecounsel forsubsequent court instructedactions. Theofficer’s
asking as aquestion by what he didrephrase the officerto theState

conversations.of certainresult
respondedquestion, policethe officerrephrased the butCounsel

young boys whorecounting had with twoby conversation hea
they back of the market.saw run from thethat a maninformed him

shirt,wearingthey a blue teeman asdescribed theHe testified that
objected,carrying counseljeans handle. Defenseand an axeblue

arguingreferring prior that theinstruction andto the court’s
putquestionthe to him. Hisunresponsive toanswer wasofficer’s

again ofmade mentionobjection When the officerwas overruled.
assailant, objected onboys’ description defense counselof thethe

place. courthearsay grounds a took Theand bench conference
exception.subjectobjection, the defendant’sthe tooverruled

hearsay,testimony wasappeal, defendant that thethe claimsOn
hearsay rule and that itsexceptionfit no to thethat it within

error. The Stateinto evidence constituted reversibleintroduction
theyhearsay notargues not because werethat the statements were

for the truth of the matter asserted.offered

“Hearsay proveis an out-of-court statement offered to the
truth of the generallymatter asserted in the isstatement and inad­

it falls many exceptions pro­missible unless within one of the which
admissibility.” Marcotte, 61, 64,vide for State v. 124 N.H. A.2d466

949, Although(1983) (citations omitted).951 notwe do have tran­a
script us, appears argu­of the bench conference before it from oral
ment that trial courtthe concluded that the statements were hear­
say but them exceptionadmitted under the “excited utterance” to

hearsay Hudson, 6, 10-11,the rule. See State v. 121 N.H. 425 A.2d
255, (1981). hearsay257 Whether a exception ap­statement is or an

questionsplies are for upholdthe andtrial court we will the court’s
clearlydetermination unless it is erroneous. See Town v.Weareof

653, 659,Paquette, 591, (1981).121 N.H. 434 A.2d 596
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trial, jury that the defend­the had to convince theAt State
arrested,jeansant, wearing shirt whena blue tee and bluewho was

so,do it introduced evidence of theassailant. Towas Mr. Chasse’s
Thus,leading the arrest. it elicited Officerto defendant’sevents

given bytestimony description the two un­Clarke’s of to himthe
duringboys. boys’Although elicitedidentified the statements were

actions, is de­narrative of his it obvious that theOfficer Clarke’s
content; is, that man who ranscription for its that thewas offered

fact,jeans. In atthe a blue tee shirt and blue oralfrom store wore
thought jurorsargument, he that used thewhen asked whether the

concludingtestimony in that the defendant was Mr.officer’s
assailant, jurorsthe the must haveState conceded thatChasse’s

purpose.the evidence for thatused
Our conclusion that the State offered the forstatements their

by bycontent is further buttressed certain statements made its
during closing argument. addressing jurycounsel his While asthe

assailant,to the identification of the counsel made reference to the
givendescription by boys beingto the officer the two as corrobora-

descriptiontive of the hisvictim’s of assailant and concluded: “So we
independent descriptionshave two that match.”

us,In appearsthe case before it that the trial court admit­
hearsay testimonyted the because it determined that it fell within

exceptionthe hearsay“excited utterance” to the rule. See State v.
Hudson, 6, 11, 255,121 (1981).N.H. 425 A.2d 257 Whether a state­
ment fits within exceptionthe excited hearsayutterance to the rule

question court,is a for the uphold findingtrial and willwe its unless
clearlyit is argues,erroneous. TheId. defendant and the State con­

during argument,ceded oral that the statements were not an
agree. nothingexcited utterance. We There is in the record which

nontestifyingindicates that the boys startlingunnamed witnessed a
shockingor theyevent or that were still in a state of nervous

they gave description.excitement when Moreover,their See id. the
record does not reflect that the circumstances under which the de­
scription given sufficiently trustworthywas were asso to allow the
statement to be introduced applied prof­under the standard to all

hearsay Caledonia,fered Trainor,evidence. See v.Inc. 123 N.H.
116,121, 613, (1983).459 A.2d 616

doctrine,Under our harmless error when evidence is
improperly during trial,admitted the State has the ofburden show­
ing beyond a reasonable doubt that the ofintroduction the inadmis­
sible jury’sevidence did not affect Hughes,the verdict. State v. 122

781, 783, 372,N.H. (1982). Although451 A.2d 374 in certain cir­
hearsay maycumstances merelystatements be characterized as
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error, see v.cumulative, constituting Statereversiblenotthus
427,305, 309, (1977), is not suchKenna, thisA.2d 430374117 N.H.

a case.

trial, to the assailant.link the defendantthe State had toAt
face,bag covering his the Statepaperwore aBecause the assailant

concerningtestimony the assailant’suponits identificationbased
point, and Officerthis Mr. Chassewitnesses testified onattire. Two

in atestimony was clothedthat his assailantMr. Chasse’sClarke.
duringseverely cross-­jeans testedblue wasblue tee shirt and

attorney priorthat at arevealedwhen the defenseexamination
wore a white sweaterhearing that his attackerMr. Chasse testified

whatnot rememberthat he didthat Mr. Chasse also testifiedand
testimonywore. Because Mr. Chasse’stype pantsof his assailant

testimony crucial to the State’sdamaged, waswas Clarke’sOfficer
therefore,testimony, characterizedcannot becase. Officer Clarke’s

tendency statements tomerely of the officer’scumulative. Theas
guilt is doubt. Stateprejudice jury defendant’s withoutthe as to the
497,Ruelke, 692, 694, (1976); see State v.366 A.2d 498v. 116 N.H.

108,LaBranche, 176, 179, (1978). Accord­A.2d 110118 N.H. 385
hearsay con­ingly, of the statementswe conclude that the admission

error, the defendant’s convictionsreversible and we reversestituted
and remand for a new trial.

trial, because some of theremand for a new andBecause we
trial,likely in the second in theadditional issues are to be raised

judicial economy, the defendant’s additionalinterest of we address
503,Shute, 498, 1162,arguments. 122 446 A.2dSee State v. N.H.

(1982).1165

Jury regarding chapterIII. instruction RSA 172-B
denyingargues court inThe next that the trial erreddefendant

that,informing juryrequesthis for an instruction the under RSA
authority(Supp. 1983), policethe have the to take an172-B:3

custody.personintoxicated into
shortlytestimony policeThe at trial established that after the

market, they a searchofficers arrived at the conducted of the
surrounding neighborhood. approachedone of the officers theWhen

defendant,Tony Guyer,residence of one the who had been seated on
exitingsteps, Guyerthe front went into the house and was seen

chase,through a side window. After a the defendantbrief was
apprehended.

trial,At the defendant testified that he conducted himself in the
policeabove-described manner because he feared the would arrest

being argueshim nowfor intoxicated. He that because the State’s
circumstantial,predominantly questiontrial was theevidence at as
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Guyer residenceguilty he exited themind whenhe had ato whether
that theConsequently, assertshethe case.crucial to State’swas

necessary werethat his actionsto showrequested instruction was
possible police arrest andpresumption ofupon a reasonablebased

feelings other thanofhave been the resultactions couldthat his
alleged offenses.guilt respect to thewith

outset, which theis not one inthat this casewe noteAt the
theoryjury her ofinstruction on his orto adefendant is entitled

Aubert, 634, 635, 124,See, 421 A.2de.g.. v. 120 N.H.defense. State
admitting liability pointing toand(1980). defendant is notThe125

conduct, denyingexonerate, justify but isor hisexcusefacts that
advancing theory v.by of the case. See Statehiscriminal behavior

Guaraldi, 93, (1983). of the factsHis version124 N.H. 467 A.2d 233
andGuyer he was intoxicatedfrom the home becauseis that he fled

police, had aany not because hetrouble with thewanted to avoid
charges brought against him.guilty respectwith to themind

argument appeal is that it isonof the defendant’sThe substance
positionduty jury in a to ascertainthat the isthe court’s to assure

lightin all fac-conduct of theof the defendant’sthe reasonableness
jurywas entitled to aand that the defendant thustors of the case

police take intox-permitting the tothat there is a statuteinstruction
custody.personsicated into

tocourt’s sound discretion deter­It is “within the trial
necessary toparticular issue isan instruction on amine ‘[w]hether

Meloon, 76,making 119 N.H.jury in State v.the its verdict.’”assist
1041, Fusegni77, (1979) (quoting v. Portsmouth Hous­A.2d 1043397

580,207, 209, agreeAuth., (1974)). Weing 114 N.H. 317 A.2d 582
duty chargingjudge’s primary intrialwith defendant thatthe “[a]

case, jurythe inclarify and to assistjury the issues of thethe is to
Bird,resolved,” 122v. N.H.understanding questions Statethe to be

441, instruct the10, 15, the court must(1982), and that443440 A.2d
v.applicable to the case. Statejury fully correctly as to the lawand

402, 155, (1947).407,Skaff, 15954 A.2d94 N.H.

however,us, defendant neverthecase beforeIn the
requested thedefendantlegal Thehis conduct.a basis foradvanced

testimony1983)(Supp. to bolster hison RSA 172-B:3instruction
policewith thetroublehe wanted to avoidfled becausethat he

credibility was atof the defendantThehis intoxication.ofbecause
law,basis, would notinissue, his conduct had athe fact thatand

whether, fact,resolving question in thejury in thetheassistedhave
intoxicated.he wasfled becausedefendant

theas to his version ofand testifiedtook the standdefendantThe
urged this the-closing argument, defense counsel alsoDuringfacts.
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ory jury. given ample opportunitythus toon the The defendant was
Accordingly,present theory juryand the was free to consider it.his

give requestedwe conclude that the trial court’s refusal to the
instruction was not an abuse of discretion.

Robbery deadly weaponIV. indictment and
robbery,The defendant also claims that his conviction for armed a

againstfelony, improper,A returnedclass was as the indictment
robbery,allegehim did not an essential element of armed a class A

felony; namely, deadly weap-that the defendant was armed with a
636:1, statedon. See RSA III. The indictment at issue that the

defendant:

purposely personphysical on inuse force another the“[d]id
theft,committing personcourse of the crime of and such

force,being Rogeraware of such to wit: He did strike one
aboutChassie the head with a blunt instrument while[sic]

demanding currency . . .United States .”
trial, questionnaireAt the close of the court submitted a to the

jury question jury found,in which it included the whether the
beyond doubt, instrument, allegedlya reasonable that the blunt

by assailant, deadly significanceweapon.used the was a The of the
question judge’s jurywas the belief that if the concluded that the

deadly weapon,defendant was armed with a he could be convicted
636:1,felony. objectedof a class A RSASee III. Defense counsel to

question, arguingthe submission of the that the indictment
against alleged only felony,returned the defendant a Bclass as it

specify deadly weapon,did not the use of a and that the court there-
precluded upgrading specifiedfore was from the offense in the

felony.to aindictment class A
question juryThe was objec-submitted to the over the defendant’s

tion, jury was, fact,and the found that the blunt instrument in a
deadly defendant,weapon. Consequently, already havingthe been

guilty robbery, l/¿ years,found of was sentenced to to 15 a sentence
felony. 651:2,commensurate with that for a class A See RSA II. The

conviction,appeals arguingdefendant his that the indictment
against supportreturned him was insufficient to a conviction for

robbery, felony.armed a class A

I,part HampshireUnder article of the15 New Consti­
tution, subject crime,any offense,shall be held to answer for or“[n]o

fully substantially formally,plainly,until the same is and and de­
purpose apprisescribed to him . .. .” “The of an indictment is to the

charges prepared protectdefendant of the he must be to meet and to
being placed jeopardyhim from in double for the same crime at a



664

Shute, 498, 504, 1162,later date.” 122 N.H. 446 A.2d 1165State v.
sufficient,(1982). constitutionallyFor itan indictment to be must

enoughgive preparethe defendant information to allow him to for
Beaudette,trial, 579, 582, 1012,N.H.State 124 474 A.2d 1014v.

489, 495, 775,(1984); Taylor, (1981),121 A.2d 778State v. N.H. 431
and it “must include all the elements which constitute the offenseof

Stiles, 680, 683, 908,charged,” (1983).v. N.H. 910State 123 465 A.2d
Accordingly, analysis sufficiencythe of an indictmentan of must

statutorybegin languagewith of the of the offensean examination
charged.

robbery. provides:out the crime of The statuteRSA 636:1 sets
if,robberyperson the in thecommits offense of“I..A

theft,committingcourse a heof
(a) physical person andforce on the of anotheruses

force;personsuch is aware of such or
(b) purposely puts inwith or himthreatens another

physicalfear of immediate use of force.
committingII. act shall be ‘in of aAn deemed the course

theft,attemptif in to in an efforttheft’ it occurs an commit
immediately taking,property afterto retain the stolen its

flight attemptin theor immediate after or commission.
Robbery felony, exceptIII. is B if thea class that

defendant
actually(a) deadly weapon;was with a orarmed

(b) reasonably be withappeared to the victim to armed
deadly weapon;a

(c) attemptedinflicted or to inflict death or serious
another,injury person is A fel-on the of the offense a class

ony.”

RSA 636:1.

636:1, elements that must beI the basicRSA outlines
robbery.forproven for to a conviction Undoubt­the State secure

edly, against suffi­the the instant defendantindictment returned
636:1,statutoryciently specified pro­IIIthe elements. RSAbasic

Hence,robbery felony.is Bthat offense of a class thevides the
specified to inform the defendantissue facts sufficientindictment at

felony.charged robbery, a Bhe was with classthat
facts, which,III, however,Paragraph specifies ifadditionalalso

felony.a A Theproven, upgrade the to class additionalwill offense
paragraph elements of the Ain III are essential classfacts set forth

962,565, 569,Burke,felony. N.H. 448 A.2dv. 122 964See State
guilty robbery, be(1982) (“To of a defendant must actu-be armed
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reasonably111(a),deadly weapon, 636:1RSAaally witharmed
111(b), ordeadly weapon, RSA 636:1with aappear to be armed
another,bodily injury toor seriousattempt inflict deathtoinflict or

625:11, 111(a) (“‘Element of analso RSAIII(c).”). SeeRSA 636:1
circumstances, orconduct, such attendantorsuchmeansoffense’

offense”).theofin the definitionis includedconduct asresult ofsuch

set outelementsAccordingly, the additionalleast one ofat
atspecified in the indictment636:1, have beenIII mustin RSA

felony.class A Seefor aa convictionto securefor the Stateissue
908,683, (1983); v.680, StateStiles, 910465 A.2dN.H.v. 123State

287, (it(1979)118, 121-22, is289A.2d399Champagne, 119 N.H.
when theupgrade offenseancourt tofor the trialunconstitutional

aggravating facts setin indictment thespecified itshas notState
statutory definition).inforth the

jury as tocase, questioned thecourtthe trialIn the instant
byallegedly used theblunt instrumentfound that thewhether it

onlyHence, withdeadly weapon. we are concernedwas adefendant
that thesufficiently alleged in indictmentthewhether the State

111(a).deadly weapon. TheRSA 636:1with awas armeddefendant
quotenot the lan-indictment didargues because thethatdefendant

was armed with aexpressly specify that heguage statute andof the
enough to meet thegive information“deadly not himweapon,” it did

felony. claims that therobbery, The Statecharge a class Aarmedof
alleges the defendant struckthatlanguage indictment whichof the

adequatelyinstrument”blunthead 'with avictim “about thethe
Kiluk,cites State v.deadly weapon. The Statespecified the use of a

authority position.its1, (1980), foras410 A.2d 648120 N.H.
aggravated assault indictmentsupra, theIn v. KilukState

alleged he caused “serious bod-against thatthe defendantreturned
eyestriking in leftby theinjury the saidily [victim]to [the victim]

that,2, we heldIn that case410 A.2d at 649.a fork.” Id. atwith
used, striking‘deadly weapon’ the ofwere not“[although the words

fork, clearlyalleged, the forkeye identifiedperson asin the with aa
5, concludeddeadly weapon.” 410 A.2d at 651. We thenId. atas a

defend-specified to inform thefacts sufficient“indictmentthat the
charged], ena-thusadequate the offensewith definitenessant [of

bling prepare Id.him to a defense.”
supra, that thein v. Kilukconclusion StateCritical to this court’s

aggra-charging within the defendantsufficientindictment was
onlyassault, (1974) onecreatedwas the fact that RSA 631:2vated

decision was ren-aggravated At the time theof assault.offense
felony, commit-dered, aggravated which waswas a class Bassault

Thus, that theways. we had determinedId. becauseted in different
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clearlyindictment had informedotherwise the defendant that he
assault,charged aggravatedwas with reachedwe the conclusion

that he not left in“was doubt as to the offense with which he was
charged by allegednor the which hemeans was to have committed

Kiluk, 5,suprathe offense.” State v. at 410 A.2d at 651.

however,636:1, offenses, felony,RSA creates a Btwo class
offense, 636:1,1,robbery felony,the basic RSA and a class A a more

offense, 636:1, chargingserious RSA III. An indictment defendanta
amounting felony adequatelyto a class A mustwith conduct inform

being charged specificthe hedefendant that is with that offense. See
118, 121-22, 287,Champagne, (1979).State v. 119 N.H. 399 289A.2d

expresslyatThe issue does not state that theindictment
charged felony,was A itwith a nor does refer to thedefendant class

Althoughparagraph of that creates Athe statute the class offense.
particular specificparagraphreference to a of a or to fel­statute a

ony indictment,sufficiencyis not the touchstone of the of itan is
chargesthat the theindictment defendant of theessential inform

Kiluk,against adequate 1,with definiteness. State v.him 120 N.H.
648,5, (1980). expressly410 650-51 the need notA.2d While State

allege id.,deadly weapon,that a defendant with a see thewas armed
clearly identifymust theindictment used tomeans commit the

robbery involving deadlya weapon.as Id.

law, deadly weapona isHampshireNew a “fire­Under
arm, which,thingother or inknife or the it issubstance manner
used, used,beto to be isintended or threatened known to beused

V,625:11,capable bodily injury,”of producing death or serious RSA
Accordingly, sufficiently enoughmust set forthan indictment facts

thing allegedly byto orapprise thata useddefendant the substance
capablethehim or her of ofan offense is to bein commission known

conclude,producing bodily injury. We indeath or serious cannot the
us, instrument,”togeneric “bluntcase before reference athat the

more, provided the with facts so hewithout sufficientdefendant that
clearly alleged beeninformed he was have with awas that to armed

and,deadly seekingweapon consequently, to con­that the wasState
felony,vict him of a class A

only Bspecified felony,the a classindictmentBecause “‘the
, ,, case,was, simply precluded byof this theState under the facts

upon respondentthecallingDue Clause to thefromProcess answer
charge,’” Champagne, 118, 121,119more v. 399serious State N.H.

287, 21,(1979) (quoting Blackledge Perry,v.289 417 30A.2d U.S.
(1973)). Accordingly, we conclude that the trial court erred in
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charged felony,upgrading uponoffense to a Athe class and retrial
onlymay felony.the defendant be for Btried the class

Sufficiency the evidenceV. of
was insuffi­argument is the evidencethatThe defendant’s final

because,issueWe decide thissupportto his mustcient convictions.
convictions, wesupportto the wouldthe evidence was insufficientif

307, 313-14,reverse, Virginia, 316see v. 443 U.S.have to Jackson
(a upon is constitu­(1979) not sufficient evidenceconviction based

process),tionally due and wouldit constitutes a denial ofinfirm as
remanding jeop­precluded for a trial under the doublefrom newbe

ardy Hampshirethe and United States Consti­clauses of both New
(D.N.H.Perrin, (theSupp. 1983)Pugliese F. 1337See v. 567tutions.

relitigation anyjeopardy of issue of ulti­precludesclausedouble
acquittal).finally by judgmenta valid of Seefact determinedmate

728, 1319,730, (1980).Pugliese, 422 A.2d 1321v.also State 120 N.H.

issue,deciding lightwe in theIn this view the evidence
Cobb, 536, 540,prosecution.to the State v.most favorable 123 N.H.

1203, jury’s(1983). upholdA.2d 1206 “We will the verdict unless465
proof guilt beyondrational trier of fact could have found of a‘no
Virginia, 307,(quotingreasonable Id. Jackson v. 443 U.S.doubt.’”

(1979)). upon“When the case circumstantial324 State’s rests evi­
here,dence, as it exclude alldoes such evidence must rational con­

except guilty.” Hopps,clusions that the defendant State v.was 123
541, 544, 1206, (1983).N.H. 465 A.2d 1208

supportthe at was toWe conclude that evidence trial sufficient
bytestimonyconvictions. There was one witnessdefendant’sthe
defendant,that, approximately p.m., observed the whoat 6:30 she

walkingdungarees, in thein a blue tee shirt and direc-was clothed
Lafayette wasof the Market. testified that he hold-tion Street She

ing carryingjacket pocketin ora and was either his under-denim
handle,jacket,his what “looked like hammer a woodenneath ... a

p.m.,approximatelyvictim testified that 6:30 hehandle.” The at
wearing dungareesby and awas attacked a man “bluish” shirt. He

instrument,“long,himstated that his assailant beat with a round
of hiskind handle.” Mr. Chasse further testified that assailantsome

register, away byattempted opento the cash but was chased his
dogs.guard

Bridges justPolice Lieutenant testified that minutes after
attack, male,the wearingChasse described his as aassailant white

dungarees, Bridges gavea bluish tee shirt and and that Chasse’s
description policeof the assailant to other officers in the surround-
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ing Policearea. Officer Cooke testified that moments after he
description, defendant,spottedreceived the he the who matched the

suspect’s description. He. further testified that the defendant was
something“carrying appeared up hand,what to be in hisrolled and

protruding appearedout of that was an thatinstrument to be
officer thatwooden.” The also testified when he turned andaround

defendant,approached the the from thedefendant “bolted front
Guyerthestairs residence” and then head first oút a[of] “[d]ived

viewing lightAfter inwindow.” this circumstantial evidence the
prosecution,most favorable to we itthe conclude that excludes all

guilty.exceptconclusions that therational defendant was

Reversed and remanded.

All concurred.
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