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judgment purposethe for the soleno to reverseSince there is need
policy, claim actualgeneral and since there is no ofimposing aof

unfairness, judgment will be affirmedprejudice the belowor
appointment of the master.it to theinsofar as relates

respect to thewithAffirmed
appointment the master.of

All concurred.
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Gregory Smith, generalattorney Plourde,H. (T. David assistant
attorney general, brief,on Pignatelli,the and Michael A. assistant
attorney general, orally), for the State.

Groff, Pelham, by orally,David M. of brief and for the defendant
Glenn Martin.

Kozlowski, Parodi, (RobertGauthier and of Nashua M. Parodi on
orally),the brief and for the defendant Patricia Alcorn.

Souter, chargedJ. Each defendant was under RSA 265:82
(Supp. 1983) drivingwith while intoxicatingunder the influence of
liquor. Although police requestthe did not either defendant to sub-

test,to amit in legalchemical the district court each aclaimed and
right provided breath,constitutional to samplebe with a of blood or

testing content,urine for to indicate blood alcohol and each moved to
complaintdismiss the providefor the State’s failure to such a sam-

ple. Martin,In State v. the (Harkaway, J.)Nashua District Court
interlocutoryhas made an questionstransfer of several that raise

Alcorn,the claim. In v.State the defendant raises claimthe on
appeal from rejecther conviction in that same court. We the claim

respondingin questions case,theto intransferred the former and
for the same reason affirm the conviction thein latter.

broughtAn officer Departmentof the Nashua Police each defend-
policetoant the Nashua station after arrest. At each time the
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broken,breathalyzer police so toldwas and the eachdepartment’s
gavepolice an each defendant anthat officerThe claimdefendant.

sample expenseownat theopportunity to obtain a blood defendant’s
disputesnearby hospital. this.defendant Martin Thea Theat

requested it,opportunity,that thenAlcorn first declineddefendant
again.itthen declined

merely opportunityargues, effect, providingin such anthatEach
obligation.satisfyto thehave been insufficient State’swas or would

Law, seq.argues Implied RSA 265:84 etthat the ConsentEach
gives obligation the1983), affirmative on State to(Supp. rise to an

bodily testingforsamples of substances toprovide a defendant’s
content, pro-each that failure toalcohol and contendsindicate blood

testing requiressample as dismissal of thea for evidencevide such
charges. position here on some combinationEach defendant’s rests

claims,protectionstatutory, process equal which willdue and weof
in that order.consider

essence,statutory Inbegin an of the claim.with examinationWe
argue Impliedof Consentthat the terms the Lawthe defendants

requirementsampleoblige to and that this canthe take someState
only by dismissing notpolicecase when have donea thebe enforced

so.
position,judge mustthe of this we examine theTo soundness

Law,Impliedterms of Consentthe statute. the theterms of Under
driving theperson for while under influ-a has been arrestedwhen

intoxicating any other orliquor or for misdemeanor violationence of
1983),(Supp. a choice to allow theto in RSA he hasreferred 265:84

id,.,breath, testing,forsamplea his blood or urineto obtain ofState
(Supp.penalties for 265:92refusal. RSAor to incur administrative

results,1983). Subject will reliableto such controls as ensure State
Gallant, 72, (Supp.265:85(1967);A.2d 597 RSA108 N.H. 227v.

the of a law enforce-1983), tests are at directionthe administered
1983).(Supp.ment officer. RSA 265:84

express requirement that an arrest­statute contains noThe
anyany sample or testing be taken admin­officer must direct that

may anyistered, result without evidence ofa validand conviction
Sliz,See, 389,e.g., v. 124 N.H. 469 A.2dchemical test. 1357State

rest, all,if at(1983). position must therefore onThe defendants’
approachesstatutory requirement. The toimplied law’s closestsome

provisions.implication occur in twosuch an

provides any sampleurine265:86 that blood or takenRSA
enoughlarge provide the defendantunder RSA 265:84 shall be to

Cornelius,testing.sample In 122for his own State v.with a N.H.
925, in(1982), require-court thatA.2d 464 this effect extended452
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samples February 1, Byment to breath taken after 1983. the terms
statute, however, obligations onlyof the these arise when a test is

administered at the of adirection law enforcement officer. There is
suggestion obligationno of such in the circumstances of the cases

now before us.

approach positionThe second to the defendants’ occurs in the
provision “[a]ny person Impliedthat to whom .. . Consent[the Law]

applicable” right...is shall have “the to have similar tests made ....”
1983).(Supp. language is,RSA 265:86 As broad as that the statute

goes provide policeon to that the must advise the defendant of this
right, person requested permit“at the same time as the is to a test

provisionsunder the providesof person’sRSA 265:84.” It also that a
inability to precludeobtain such a further test will not the admis­

bysion of the results police.of the test ordered the It is therefore
apparent speaks rightthat when the statute of a to have “similar
tests,” provides only opportunityit an to seek further tests once the

requestedpolice have a test in statutorythe first instance. But the
provision opportunityfor such an imply anydoes not absolute obli­
gation policeon the sample testing,to obtain a for and we must

statutorytherefore conclude supportthat there is no for the defend­
position.ants’

statutory right,For want of a the defendants would rest their
requirements,claims on constitutional to which we now turn. Each

defendant requirementscontends processthat of due include an
obligation sample testing.to obtain a for

Though there authorityis no direct pointon this under the State
Constitution, prior authoritysuch goes againstas there is the

Booton,defendants. In 750,State v. 114 N.H. 329 (1974),A.2d 376
denied,cert. 421 (1975),U.S. generally919 this court held that there

processis no denial part I,of due under leavingarticle in15 discov­
ery in criminal cases within courts,the discretion of the trial unless
existing exculpatory statutoryevidence or a requirementdisclosure

obligationis involved. Where the to disclose evidence is so far out­
side the obligation,limits of constitutional obligationa broad to
gather such evidence would be specif­anomalous. Further and more
ically, rejected argumentBooton processthe requiresthat due the

toState obtain grandminutes of jury.evidence abefore Since the
State need not evidence,obtain this of againsort testimonial it is not
apparent why obligatedthe State should be to obtain evidence for

testing.chemical
Indeed, only priorin majorityone case has a of this court indi-

cated that the State is under a process obligationlimited due to
sample testing.obtain a for Cornelius,chemical State v. 122 N.H.
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only925, obligation(1982). But this is to obtain a452 A.2d 464
procuredfirst one. Since the reason-sample if the State hassecond

ing obligation positionssupportin that rested on the relative ofof
only sample,parties control that rea-the where the State had of the

per obligationsoning support that there is a se todoes not a claim
Therefore, reasoningsample. in Cornelius dida the notobtain

concepts processof were reflected in Booton.due thatunsettle the

course,authority,prior the stand­Regardless of of ultimate
judging process of now us isa due claim the sort before theard for

N.H.,Appealof fairness. Public Serv. Co.notion fundamental ofof
then,it, fundamentally1062, (1982).A.2d Is unfair122 N.H. 454 435

influence,drivingprosecute while under the andthe forfor State to
convict, subjectsamplesin absence of to chemicalfor courts to the

answering questiontesting produceto evidence? When thisrelevant
testing onlyin chemical is one source ofone must mind thatbear

byprosecution, it isin such a and no means arelevant evidence
testing always producessubject judicial more re­of notice that such

investigation.than andliable evidence traditional observation The
any monopoly probativequestion on value. Whenevidence in lacks

fundamentally prosecuteconsidered, it is not unfair to or convictso
Accord, Alano, 871,v.without 388 Mass. 448it. Commonwealth
(1983), and cited at thereof.1122 cases note 5N.E.2d

processdue clauseThe do not fare better under the ofdefendants
the of thethe fourteenth amendment of Constitution United States.

Bryant, (D.C.cites v. 439 F.2d 642Each defendant United States
however,case, Bryant1971). point.notis on set criteriaCir. That

governmentdetermining remedyappropriate when thefor the had
destroyed possessionin itsor evidence that had once been andlost

discovery 16(a)subject under of the Federalhad been to Rule Rules
contrast, present cases are not aboutof Criminal Procedure. In the

evidence, hadabout claim that the an affirmativelost but a State
point,obligation in the instance. thatfirst Onto obtain evidence

provides support.Bryant no
merely question open,leave theThe do notfederal authorities

argued, Supremepresent were the Court ofhowever. After the cases
Trombetta, S. Ct.the decided v. 104 2528United States California

givepoints to(1984), to the answer that the Court would thewhich
question before us.now

rejected processa under the dueIn Trombetta the Court claim
breathalyzer inresults tests are inadmissible aclause that the of

us, pre-the hasprosecution such as those now before unless State
testing byindependentsample the defendant.served a forbreath

distinguishedsupra. Court the situationv. TheState CorneliusCf.
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preservethe failure to such evidenceit from cases in whichbefore
departure practice, cases in which theand fromwas a from normal

obligationpreserve to discloseto was circumvention of thefailure a
Brady (1963)Maryland,v. 373 83exculpatory evidence under U.S.

progeny.and its

Since the Court held that fundamental fairness does not
require preserve testingsamplethe State to andobtain a forbreath
by a defendant even in cases where the has obtained andState

itself,sample extremely unlikelytested such a for it is athat there is
process obligation samplesfederal due to obtain insuch the first

Thus, authority againstinstance. the federal runs the claims of the
conclusion, then,now Indefendants before neitherus. nor fed­State

process supporteral standards of due the defendants’ claims.
It arguments,remains for us to consider the defendants’ last

equal protectionthat standards of under fourteenththe amendment
of requirethe Constitution of the theStates State to test or toUnited

samples testing in analysis,obtain for all cases. Without extended
defendant Alcorn thatasserts the failure test her denied herto
equal protection denybecause the State had no “reasonable basis” to

usually performed.her the chemical test it answerThe to this asser­
tion is obvious once we note that no evidencethere is that the

Department customarily anyPolice sampleNashua obtained but a
sample, performed any beingbreath or test but a breath test. That

so, treating her, Martin,rationalthe basis for and the defendant
differently simplyfrom the usual defendant was that the breath­
alyzer was broken.

suggestsThe defendant Alcorn also that there was a denial of
equal protection requirement anyin policethe of the that blood test

claim,expense.ownbe at her This like the defendant Martin’s more
general test,payassertion prop-that the State should thefor is not
erly before us. There is evidenceno that either defendant was indi-
gent any wayor that the test incost of the influenced the defendant

to sampleAlcorn decline to have blooda drawn.
summary, statutoryIn we supportfind no or constitutional for the

proposition given samplethat a testchemical must be or a obtained
testing every chargingfor in (Supp.case a violation of RSA 265:82

Therefore,1983). samplethe ofabsence such a is no basis for dismis-
Accordingly,sal. entrycase No. 83-350 is forremanded of an order

dismiss,denying judgmentthe motion to and the of inconviction
case No. 83-356 is affirmed.

remanded;No. 83-350
No. 83-356 affirmed.

All concurred.


