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generated judicialwhile substantial wereresources saved at the
Appellatetrial level. Review Constitutional Notwith-of Infirmities

standing Guilty, (1971).a Plea 9 L. Rev.Hous. 305of
system by allowingAll of the benefits of a two-tier are obtained a

completely. Ludwigdefendant to waive the first-tier trial v. Massa­
chusetts, (1976).427 U.S. 618

We conclude that District Court Rule 2.14 conflicts neither with
court,priorthe rationale of ofdecisions this nor with the efficient

justice.administration of
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P.A., (AndrewMillimet, D.Devine, ManchesterBranch ofStahl &
brief, orally), forand Mr. Dunnon theand Martha V. GordonDunn

plaintiff.the

P.A.,Bossie, (Robert on theF. BossieKelly of Manchester& Hodes
orally),and for the defendant.brief

(Allied)AdjustmentBatchelder, ServicePetitioner AlliedJ.
againstinjunction thesuperior of anappealed court’s denialthe

Allied,employee under adefendant, George Heney, ofa formerF.
bygoverned Massachusetts law.compete isto whichcovenant not

1983, brought petition temporary3, foraAlliedNovemberOn
28, 1983,injunction superior Novemberin court. Onpermanentand
solicitingHeneyJ.) enjoined fromtemporarily(Dalianis,the Court

Heneyassignments cross-from Allied’s clientele.acceptingor
court,agreement.employment Thethepetitioned for rescission of

hearing, Heney’s cross-petition for rescission. Thedeniedafter a
ancillarynon-competition be to a validclause tofound thecourt

restraint of trade. Allied’semployment and a reasonablecontract
nonetheless,injunction,permanent was denied on therequest for a

orground no trade secrets confidentialAllied had shownthat
good byinjury to its willhad not demonstratedinformation and

Heney’s conduct.
findingcourt erred inquestion appeal the trialon is whetherThe

goodinjury toproduced of Allied’s willplaintiff no evidencethat the
Heney’s warrants the trial court’sby We hold that the recordaction.

finding injury good remand for a new trial.to will and therefore
engaged in ofcorporation the businessAllied is a Massachusetts

investigation adjustment Hamp-inof claims Newandinsurance
Massachusetts, Vermont, Maine,shire, HeneyConnecticut. wasand

Manchester,manager Hampshire,employed of Allied’s Newas
21,1980 23,SeptemberApril 1983.office from to

contracts,signedHeney employment Aprilone ontwoAllied and
10, 1980, 4, containedand the other on October 1982. Both similar

contract, supersedednon-competition whichclauses. The 1982 the
contract, Heney, during employmentprohibited his at Allied1980

thereafter, solicitingtwenty-four acceptingormonths fromand for
thebusiness Allied’s clientele. The effect of restriction wasfrom

fifty-milewithin a radiuslimited to those of Allied’s clients located
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compa-as “insuranceclientele was definedAllied’sof Manchester.
nies, self-insurers, attorneys,agents, and other businessinsurance

Allied’s services andorganizations persons” that had retainedor
recitedby office. The contract thatthe Manchesterbeen served

property of Allied and that allthe exclusiveAllied’s clientele was
clients was confidential. The con-to solicit thoseinformation used

validity,questions pertaining to the con-specified thattract further
struction, agreementperformance the are to beand ofexecution

according law.to Massachusettsconstrued
Hampshiredoing Inves-Heney began as Newbusiness Southern

15,by Septemberemployedtigations (SNHI) while Allied. Onstill
SNHI,1983, Heney Lynch, partner at leased officeLisa hisand

day, Heney tendered his notice of termi-space That samefor SNHI.
20, 1983, Heney,September under SNHI’s let-to Allied.nation On

thirty-five companiesterhead, approximately insurancewrote to
adjustingoffering investigativeadvising and serv-them that he was

basis, soliciting forindependent and their businesson anices
23, 1983, Heney employ and there-September left Allied’sSNHI. On

investigative andhis exclusive efforts to SNHI’safter devoted
adjusting work.

particularparties the law of ato a contract selectWhere
affairs,govern honored if thejurisdiction their that choice will beto

jurisdiction.any significant relationship to thatcontract bears
187;(Second) of Laws Consoli­of Conflict §Restatement cf.

Co., 494, 496-97, 240v. Radio Foods 108 N.H.dated Mut. Cas. Co.
case,47, (1968) (choice law in a contract absent an49 ofA.2d

choice, governed by parties and theirexpress the intention of theis
reasonably justified expectations). parties selected the law ofThe
Massachusetts, controversyrelationship the as thewhich tobears a

place business of Allied.incorporation and the ofState of

specific performance of a con­granting or denial ofThe
dependingthe trial courtofwithin the sound discretiontract rests

Rybicki, N.H.v. 102of each Oil Co.on the circumstances case. Gulf
877,51, 52, sustained(1959). decree will be149 A.2d 879 “[T]he

byunsupported theappears upon record to have beenunless it the
grounds.”upon Id.been based untenableevidence or to have

law, compete con­covenant not toUnder Massachusetts “[a]
ifpersonal will be enforced it isservicesin a contract fortained

determining whetherreasonable, circumstances. Inon all thebased
enforced, part,in the reasonablein whole orwill bea covenant

againstemployer protection harmful con­forneeds of the former
weighed against the rea-employee be bothmustduct of the former
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imposed employeesonableness of the restraint formeron the and the
Stainless, 778,773,public All Colby,interest.” Inc. v. 364 Mass. 308

481, (1974).N.E.2d 485

employer by“A notformer is entitled contract restrainto
ordinary 779,competition.” at atId. 308 N.E.2d 486. The court in
All Stainless continued:

“Any protectionrestraint must be consistent with the of the
good employer. employeewill the Theof former must be in

will,position gooda perhapswhere he harmcan that ....
knowledgebecause of his of some confi-business secret or

perhapsdential information or . . .[citation omitted]
employee’sbecause the close association thewithformerof

employer’s maycustomers cause those customers to associate
employee,the not employer, productsand the withformer of

typethe throughto thesold customer the theefforts of former
employee.”

779-80, (citationId. at omitted) (emphasisN.E.2d added).308 at 486
England Service,also 671,See New Ashley,Canteen v.Inc. 372 Mass.

secrets,(1977) (trade363 N.E.2d 526 confidential information or
injury good permit injunctivewillto forrelief reasonable cove-
nants).

generally advantage“Good will is understood to mean the that
name, reputation,to onaccrues a business account of its location and

patronagewhich tends enable itto to retain the of its old custom-
Bateman, 113, 115,Murray 954,ers.” v. 315 Mass. 51 N.E.2d 955

(1943).
Stainless, 781,Colby,All Inc. v. 364 Mass. at 308 atN.E.2d 486-­

87, employeeheld that an salesman could be restrained from com­
peting employerwith former territory.his within his former sales

Turning us, court,to the case the rulingbefore intrial that Allied
justifynot injunction,had met its burden to an quotedfirst testi-

mony vice-presidentof Gillespie.Allied’s GillespieWalter denied
having personal knowledge Heney anyof whether took of Allied’s
good Heneywill Gillespie “hoped”when left Allied. stated he had

Heneythat not.had The court then relied on evidence that SNHI
assignments only sixtyhad received compa-from five of the more than

comprisingnies Allied’s clientele. From this evidence otherand evi-
record,indence the the court reasoned that:

approximately“Since claimsAllied a reduction of in50% its
average monthly assignmentclaim rate of 50-60 new files
and it cannot evidence that has absconded withoffer defendant

goodwill, gap only byits explainedthe becan other reasons
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ordinaryhearing: slowdown orseasonalsuggested theat
departure.”management since defendant’sless effective

added.)(Emphasis
most, Allied’s claim oftestimony, failed to advanceGillespie’s at

Heneywill; that hadgood controvert the notionit did notloss of
injured reputation.its Thereclientele orwith Allied’sabsconded
witnesses, Georges,Heney’s antestimony by own Nickone ofwas

Heney aboutsupervisor, that he had contactedclaimsinsurance
Heney employedwas at Allied.handling adjustment case whilean

Monz,Joyceassignment aHeney for SNHI.performed thatlater
insurer, that she had metsupervisor for another testifiedclaims

eightAllied, givenHeney through seven or casesand had SNHI
testimony,light as a matter ofHeney In of thishad left Allied.since

Heneylaw, the that had ab-evidence on recordthere is direct
will;good evidence was not accountedand thissconded with Allied’s

opinion.in the court’sfor
correctly demonstrated a loss ofnoted that Allied hadThe court

However,sixtyonly clients. the court over-five of its more than
amongHeney’s that those five were Allied’slooked own admission

forty-fiveaccounted for tobiggest that their businesscustomers and
that,testimonyGillespie’sfifty-five waspercent Allied’s business.of

left, assignments by fifty per-Heney Allied’s were downhadsince
reasoning steepthe decline in Allied’s businessThe court’s thatcent.

Heney’s competitionbyexplained only reasons other thanbecould
light the record.in of these facts oncannot stand

finding byplainly theplaintiff’s evidence warrants aThe
good bywill the defend­Allied suffered a loss oftrier of fact that

concludinginas trial court erred thatconduct. Inasmuch theant’s
will,good we remand for a new trial.of loss ofthere was no evidence

Remanded new trial.for
All concurred.


