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Breest, brief,by proRobert se.
Malmberg,Smith, general assistantattorney (John A.Gregory H.

attorney general, bybrief), brief for the defendant.on the

Brock, corpus proceeding, plaintiff,the RobertJ. In this habeas
Breest, degree onseeks to set first murderaside his conviction for

grounds. peti-J.)various (O’Neil, theSuperiorThe dismissedCourt
including transcriptreviewing record, oftion after the theentire

plaintiff’sthe trial. We no error and affirm.find
longpetition appealsThe is of and habeasinstant one in a series

corpus petitions by plaintiff courtsfiled in and federalthis State
Breest,See, e.g., v. 124since his in N.H.conviction March 1973. State

529,339, Perrin, 404469 (1983);A.2d 1339 Martineau v. 119 N.H.
Breest, 416, (1978),(1979);A.2d 1100 118 643State v. N.H. 387 A.2d

denied, 40,(1979); Helgemoe,cert. 442 U.S. 931 Breest v. 117 N.H.
Breest, 734,(1977);369 A.2d A.2d 1320612 State v. 116 N.H. 367

4,April(1976); Cunningham, (D.N.H.Breest v. Civ. No. 84-140-D
Perrin,1984) (ordered; Supp.appeal 287pending); v. 495 F.Breest

(D.N.H. (1st denied,1980), aff’d, Cir.), 454 U.S. 1059655 F.2d 1 cert.
Perrin, aff'd,(1981); Supp. (D.N.H. 1979),Breest 624v. 479 F. 495

(1st denied,Cir.),F.2d 1112 v.(1980);cert. 449 1020 Breest Hel­U.S.
gemoe, denied,(1st (1978).Cir.),579 cert. 439 U.S.F.2d 95 933

produced are de-trialThe facts the evidence atof the case and
Breest, 737-52, atA.2din N.H. at 367scribed in State v. 116detail

us, plaintiff alleges thatpetition now before the1324-34. In the
his murderprovidecounsel with effective assistance atto himfailed

233,93, 98,trial, Guaraldi, 236see 124 N.H. 467 A.2dState v.
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2052,(1983); Washington, (1984),v. S. Ct. 2063-69Strickland 104
misconduct,this, prosecutorialallegedand that combined with

lacking process.in in dueresulted a trial fundamental
already rejected plaintiff’s prosecu-ofThis court the claimshas

regard promisesoftorial misconduct with to the nondisclosure
Breest, 419-20,to v. atmade witness David Carita. State 118 N.H.

Contrary allegations,plaintiff’sat to no court has387 A.2d 645. the
Breest,perjury,determined that see State v. 118Carita committed

420-21, 645-46; Perrin,N.H. at A.2d at Breest v. 624 F.2d at387
n.3, Appeals1116 and both this court and United ofthe States Court

any possiblefor the First Circuit have held that nondisclosure could
Breest, 419-21,havenot influenced the verdict. v. 118 atState N.H.

645-46; Perrin,A.2d at Breest387 v. F.2d at624 1117.

plaintiff’s prosecutorialThe other claims of misconduct are
supported bynot nothe record. There is evidence thethat chain of

custody petitioner’sof everautomobile was broken after the car was
byfirst seized supportthe authorities. Nor thewould record a find­

ing that the State submitted in appeals,false affidavits later when it
tried to regardingestablish the actual eventscourse of Carita’s tes­
timony dealings case,anyand his with In itState officials. is diffi­

plaintiff’scult to see how fairness ofthe the trial havecould been
by any occurring subsequentaffected misconduct to that trial.

Accordingly, reasonablywe hold that the trial court could have
plaintiff’s allegationsfound the prosecutorialof misconduct to be

any possiblewithout merit.

guarantee“Both Statethe and Federal Constitutions a
rightcriminal defendant the to effective assistance of counsel. [Cita­

bytion The constitutional standard which we measure theomitted.]
performance lawyer representingof a his client in a criminal case is

competence.’” Guaraldi, 98,‘reasonable State v. 124 atN.H. 467
(quoting Perron, 941, 946,A.2d at 236 State v. 122 N.H. 454 A.2d

422, (1982)); 959,424 Staples,v.State 121 (1981).N.H. A.2d 266437
case, plaintiff arguedIn this the righthas not that his to counsel

I,partunder article 15 of the State Constitution is broader than the
right guaranteed by the sixth toamendment the Federal Constitu­
tion; accordingly, guidancewillwe turn for to the decisions of the

SupremeUnited interpretStates provision.Court that the latter See
363, 368,Scarborough, 909,State v. 124 N.H. (1983);470 A.2d 913 see

Ball, 226, 231-33,also State 347,v. 124 N.H. 471 A.2d 350-52
(1983).

In Washington, 2064,Strickland v. 104 S. Ct. at the Court
held that a claim of ineffective ofassistance counsel cannot succeed
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propershowing so undermined thethat “counsel’s conductawithout
process that the trial cannot be reliedfunctioning of the adversarial

accordinglyjust plaintiffhaving produced The musta result.”on as
objec-representation anfell belowboth “that counsel’sdemonstrate

2065,reasonableness,” at and “that there is aid.tive standard of
errors,that, unprofessionalprobability for counsel’sbutreasonable

proceeding different. A reasonablewould have beenthe result of the
in theprobability to undermine confidenceprobability is a sufficient

Id. at 2068.outcome.”

criteria,evaluating “a court mustthe first of these dualIn
strong presumption conduct falls within theindulge that counsel’sa

is,assistance; defend­range professional that theof reasonablewide
that, circumstances,presumption under theovercome theant must

strategy.’”‘mightchallenged sound trial Id.action be consideredthe
Louisiana, 91, (1955)).101(quoting Michel v. 350 U.S.at 2065-66

byalleged plaintiff in this caseerrors cited theof theNone
not to callstandard. His counsel’s decisioncan meet the Strickland

byeasily have been dictated awife as a witness couldhim or his
juryplaintiff’splacing criminal record before theavoid thedesire to

plaintiff’shighlighting thethe contradictions betweenand to avoid
testimony of witnesses who had seen himand the otheralibi defense

second-guessnight of the murder. “We will notin on theManchester
Perron, 122counsel.” State v. N.H.the tactical decisions of defense

947,at A.2d at 425.454

pre­argues competentplaintiff that counsel would haveThe
trial,at his and would havethe admission of certain evidencevented

closing argument.objected portions prosecutor’sof theto certain
did, fact, object of cited matters —thecounsel in to some theDefense

testimony Roger seized fromexpert Beaudoin and the evidenceof
11,13, Augustplaintiff’s April 1971. This courtcar on 1971 andthe

rulings that the evidenceprior upheld trial court’son a occasion the
Breest, 746, 748-49,admissible, at 367 A.2d atv. 116 N.H.was State

1331-32, closing1330, prosecutor in histheand also noted that
drawingargument inferences from the evidence“was reasonable

750,legitimate advocacy.” Id. atwhich did not exceed the bounds of
Thus, objectedeven if trial counsel had to theA.2d at 1333.367

argument, objectionprosecutor’s unavail­such an would have been
ing.

plaintiff’ssupportis in the record for the claimsThere no
isof the was incredible as a matter of law.that some evidence “[I]t

applyonly this doctrinein clear cases that the court has seen tofit
testimonyomitted], in situations where the wassuch as[citation
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contrary undisputable physical Comolli,Lampesisto v.facts.” 101
279, 283, 561, Any(1958).N.H. 140 A.2d 564 inconsistencies in the

Sliz,jury 391,389,were forevidence the to resolve. v. 124State N.H.
1357, (1983).469 A.2d 1359

Similarly, testimony,certain identification scientific evi­
dence, concerningand evidence the victim’s boots were all admissi­

though they plaintiffble even not ofcould link thethemselves to the
certainty. Smith,victim with total Merchants Mutual Cas. Co. v.Cf.

206,204, 88,91 (1940). reasonablyN.H. 17 A.2d 90 The court could
relevant; i.e.,have that of theyfound these items evidence were that

guiltplaintiff’stended to make the probablemore than it would
Hampshireproposedhave in theirbeen absence. New Rules ofCf.

plaintiff’s objections go weightEvidence 401. The to the of the evi­
dence, admissibility.not its

Finally, deciding. “reasonablywithout whether effective”
objected jurywould havecounsel to a instruction that was found
years later, Perrin, 21,unconstitutional five see Dunn v. 570 F.2d 25

Cir.), denied,(1st hold,cert. (1978),437 U.S. 910 we as did the Unit­
ed District Hampshire,States Court for the District of New that the

against plaintiff overwhelmingtheevidence was so as to render
any regard. Perrin,harmless error in Supp.this Breest v. 495 F. at

293-94.
plaintiff produced nothing anyThe has to show that other acts or

of hisomissions trial counsel could have affected the verdict.
Accordingly, we petitionaffirm the trial court’s of hisdismissal for

corpus.a writ of habeas

Affirmed.
SoUTER,J., participate;did not the others concurred.


