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burden is unreasonably onerous. First, we note that others who own
wetland property, whose lots are too small to accommodate septic
systems without extensive landfill, will suffer the same kind of
burden as the Claridges. Second, the denial of this permit very
directly promotes the State’s clearly enunciated policy of protecting
the State’s wetland resources. Finally, the burden imposed is not
different in kind or result from that embodied in the risk which the
Claridges chose to take in buying this lot with notice of regulatory
impediments and in waiting to develop the property in the context
of growing public concerns about wetland resources. Under the cir-
cumstances of this case, given the nature of the State’s interest and
the plaintiffs’ limited constitutionally protectable “property inter-
est” in the right to develop this lot into a building lot, we conelude
that the burden on these plaintiffs is not unreasonably onerous and
that, accordingly, no taking has occurred.

Affirmed.

King, C.J., and DougLas, J., concurred specially; the others
concurred.

King, C.J., with whom DouGLAS, J., joins, concurring specially:
While I agree with the majority opinion, I disagree with the conjec-
tural reasoning of both the master and the majority opinion that the
land could be sold to abutters or could be used for a tent. Such re-
stricted use is of little solace to an owner who purchased the land on
which to construet a house. The theoretical incentive for an abutter
to purchase the land or for a person to utilize the land for a tent
drastically minimizes, if it does not destroy, the value of the land.
The minimal value of the land must be reflected in the assessed
value of the land for real estate tax assessments.
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PER cURIAM. The issue we decide in this unemployment compen-
sation case is whether the Appellate Division of the New Hampshire
Department of Employment Security exceeded its authority when it
awarded compensation to the claimant, after the appeal tribunal had
denied compensation based on a finding of misconduct connected
with the claimant’s work. We hold that it did.

The claimant, Peter Milliard, was employed by United Parcel
Service, Inc. (UPS) as a delivery route driver. During his employ-
ment he received several warning notices for unsatisfactory job per-
formance, and in 1981 his employment was terminated because of
C.0.D. shortages and other failures to follow instructions and proce-
dures. He filed a grievance through his union, and in March 1982,
UPS agreed to rehire him after a three-day suspension on condition
that he bring his job performance up to the minimum standards
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expected of UPS employees. He failed to do this, and his supervisor
was assigned to ride with him on April 15, 1982, to identify proce-
dures as to which he was in non-compliance and to attempt to cor-
rect his performance. Claimant had required this kind of monitor-
ing on several prior occasions. There is evidence that, on that day,
claimant failed to comply with several required procedures and
received instructions regarding them. It also appears that claimant
continued to violate the same procedures even after instruction.

After violating one procedure with respect to which he had
received repeated instruction, claimant mimicked the supervisor’s
prior instruction, to which the supervisor replied, “That’s right,
Pete. So why didn’t you do it?” Claimant then attacked the supervi-
sor, knocked him from the truck and struck him several times. He
then attacked the supervisor three more times after the supervisor
had retreated. Even after claimant broke off the attack and was
walking away, he ran back to attack the supervisor again and threw
a clipboard at him.

Claimant was discharged that day for physically assaulting his
supervisor. He did not follow the grievance procedures with his
union but did file a claim for unemployment compensation, giving
as the reason for his termination “harrassment—for not speeding,
taking lunch and breaks.”

It was determined after investigation that the claimant was ter-
minated for misconduct connected with his work under RSA 282-
A:32, I(b) (Supp. 1983). He appealed to the appeal tribunal of the
department of employment security. That body of three, with one
dissenting, found that the “supervisor’s methods of eriticizing the
claimant’s work were very abrasive and so upset the claimant that
he was not able to remember even the most routine procedures,” and
that “[a] couple of hours later the claimant physically attacked the
supervisor and caused him bodily injury.”

The majority found that “claimant’s attack . .. was provoked by
[the] supervisor’s unrelenting harassment of the claimant which
went beyond the requirements of normal work related instruction
and constructive criticism and which the supervisor had every rea-
son to believe could and would result in an explosive situation.” The
majority found, however, that “claimant could have resolved his
immediate problem with his supervisor in a more acceptable
manner” and that he was discharged for “misconduct connected
with his work.” The appeal tribunal accordingly denied benefits.

Claimant appealed to the appellate division, which stated, in an
opinion, that in determining whether an employee had been guilty
of misconduct it had adopted the test of Boynton Cab Co. v. Neubeck,
237 Wis. 249, 259-60, 296 N.W. 636, 640 (1941), requiring “wilful or
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wanton disregard of an employer’s interests.” 1t stated that the issue
in the case was whether the action of the supervisor was so provoca-
tive as to cause the employee to lose his ability to act in a “wilful”
manner. It remanded the case to the appeal tribunal for a finding
whether the claimant’s misconduct was “wilful misconduct” as
defined in Boynton Cab.

On remand, the appeal tribunal, after a hearing, in a unanimous
opinion found that the “evidence clearly indicates the claimant
attacked his supervisor wilfully and on more than one occasion with
the specific intention of doing him bodily harm, and that the claim-
ant was sufficiently possessed of his senses to have kept from attack-
ing his supervisor initially, as well as to have broken off the attack
as soon as it began instead of prolonging it to the extent that he did.”

The appeal tribunal further found that the situation leading to the
attack was not initiated by the supervisor, but was caused by the
claimant through his own inattention to established procedures, and
was one which he himself recognized as resulting from his own
fault. The appeal tribunal then specifically found that the attack
was “willful and constitutes misconduct” as defined in Boynton Cab.

The matter went again to the appellate division and was heard
by a different panel of three, with one present only to make a quo-
rum. This panel found that, although on remand the appeal tribunal
had closely analyzed the acts of claimant, it had failed to consider
the acts of his supervisor, and it reversed the decision as a matter of
law.

The matter was reopened on motion of UPS and was heard by the
appellate division en bane, which in an opinion recognized that it
should not, under RSA 282-A:65 (Supp. 1983), substitute its judg-
ment for that of the appeal tribunal as to the weight of the evidence
or the prudence or desirability of the determination. It decided,
however, that whether action by an employee amounts to miscon-
duct is a legal conclusion which the appellate division may decide.

The appellate division recognized that under New Hampshire
law words alone may not furnish sufficient provocation to justify a
physical attack, eiting State v. Smith, 123 N.H. 46, 49, 455 A.2d
1041, 1043 (1988) and State v. Little, 123 N.H. 433, 486, 462 A.2d
117, 118-19 (1983). It then cited a line of cases from the United
States Supreme Court and one from this court which recognize, in a
first amendment context, the existence of “fighting words” which
tend to incite an immediate breach of the peace. Whatever relevance
these cases may have on the issue in this case, there is no evidence of
the actual words used by the supervisor, and the appellate division
recognized that it could not engage in presumptions or speculation.

The appellate division nevertheless went on to state that there is
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an implied covenant of good faith in all contracts, and that the
supervisor in this case exceeded the normal boundary of instruction
and “intentionally provoked the claimant.” It then held, as a matter
of law, that because the supervisor by design and intent caused the
attack, the resulting attack did not constitute misconduct. It then
ordered the department to determine the proper amount of
compensation.

Il We are of the opinion that the appellate division exceeded its
authority in making the finding of fact that the supervisor “by
design and intent” caused the attack, and we therefore need not
decide whether the existence of such an intent would prevent the
claimant’s response {from amounting to “misconduct.”

In Appeal of Sturm, Ruger & Company, Inc., 124 N.H. 506, 474
A.2d 983 (1984), we stated that the court was not prepared to accept
the test laid down in Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296
N.W. 636 (1941), requiring a “wilful or wanton disregard” of the
employer’s standards or “negligence of such degree or recurrence as
to manifest equal culpability, wrongful intent or evil design, or to
show an intentional and substantial disregard of the employer’s
interests.” Id. at 2569-60, 296 N.W. at.640. We did hold that disrup-
tive behavior in response to ethnic slurs was not misconduct within
the meaning of the statute. The disruptive acts in that case, how-
ever, did not involve physical attacks.

When the appellate division sent the case back to the appeal tri-
bunal to consider whether the conduct of the supervisor “was such as
to cause the claimant to lose his ability to act in a ‘wilful’ manner,”
the appeal tribunal, by finding again that the action of the claimant
was willful, also made the implicit finding that the conduct of the
supervisor was not such as to deprive the claimant of the ability to
act willfully. This is a finding of fact which is binding on the appel-
late division, as well as on this court.

Nowhere in any of the proceedings prior to the last decision of the
appellate division was there any suggestion that the supervisor had
acted with the “design and intent” to cause the claimant to assault
him and thus cause his discharge. Moreover, the question whether
such a “design and intent” existed was a question of fact which the
appellate division had no authority to make.

BB We hold that absent such a “design and intent” no amount
of verbal provocation can justify a physical assault, and that such an
assault constitutes “misconduct” which justifies disqualification
from benefits. Because there has been no proper finding that the
supervisor did act with the design and intent to provoke a physmal
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attack, we need not deeide whether such a finding would prevent an
attack from constituting misconduct within the meaning of RSA
282-A:32, I(b) (Supp. 1983).

Il Theappellate division also based its ruling on the alternative
ground that the supervisor was negligent in the manner in which he
corrected claimant, and that this constituted misconduct on his part
which “begat further misconduct of claimant.” Even granting neg-
ligence on the part of the supervisor, this would not justify the phys-
ical attacks involved in this case in response to mere words.

The decision of the appellate division is reversed and the decision
of the appeal tribunal disallowing benefits is affirmed.

Reversed.
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Doucras,dJ. In this declaratory judgment action, we must decide
whether a clause in an insurance contract, which excludes from cov-
erage injury resulting from the sale of alcoholic beverages by an




