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unreasonably First, who ownwe note that othersonerous.isburden
septicproperty, too small to accommodatewhose lots arewetland

systems landfill, the same kind ofwill sufferwithout extensive
verypermitClaridges. Second, of thisthe denialburden as the

clearly policy protectingdirectly promotes ofthe enunciatedState’s
Finally, imposed is notburdenresources. thethe State’s wetland

in risk which thethat embodied thein kind or result fromdifferent
regulatoryClaridges buying ofin this lot with noticechose to take

waiting develop propertyimpediments in the contextin theand to
growing public the cir-wetland resources. Underof concerns about

givencase, interest andof the nature of the State’scumstances this
constitutionally protectable “propertyplaintiffs’ inter-limitedthe

buildingright develop lot, we concludein this lot into aest” the to
unreasonablyplaintiffs onerous andthe burden on these is notthat

accordingly, takingthat, no has occurred.

Affirmed.
J.,King, C.J., Douglas, specially; the othersconcurredand

concurred.

concurringjoins, specially:King, C.J., Douglas, J.,with whom
agree disagree conjec-majority opinion,While I with the I with the

reasoning majority opiniontural of both the master and the that the
land could sold or could used for a tent. Such re-be to abutters be

purchasedstricted use is of little solaceto an owner who the land on
which for an abutterto construct a house. The theoretical incentive

purchase personto or the land for a tentthe land for a to utilize
drastically destroy,minimizes, if the of the land.it does not value
The in assessedminimal value of the land must be reflected the
value of the land for real estate tax assessments.
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McLane, Graf, P.A., (RobertRaulerson Middleton of Manchester&
Fitzgerald bybrief),A. and Kevin M. theWells on brief for United

Service,Parcel Inc.

Sheehan, P.A.,Phinney, (DebraBass of Manchester& Green L.
brief), byWeiss and Harvell the briefMichael C. on for the claim-

ant, Peter Milliard.

compen-unemploymentinPer curiam. The issue we decide this
Appellate Hampshirethe of the Newsation case is whether Division

Security authorityDepartment Employment when itof exceeded its
claimant, appealthe aftercompensation to the hadawarded tribunal

findingcompensationdenied based on a of misconduct connected
We hold that itwith the claimant’s work. did.

claimant, Milliard, employed bywas ParcelThe Peter United
deliveryService, During employ-(UPS) as a route hisInc. driver.
warning unsatisfactory job per-ment he received several notices for

formance, employment ofand in 1981 his was terminated because
shortages proce-other failures to followC.O.D. and instructions and

through 1982,grievance union,hisdures. He filed a and in March
agreed three-daya suspensionto rehire him after on conditionUPS

bring job performance upthat he his to the minimum standards
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this, supervisorhisandemployees. failed to doexpected Heof UPS
15, identify1982, proce-April toassigned onto ride with himwas

attempt to cor-tonon-compliance andwas into which hedures as
kind monitor-required ofhad thisperformance.his Claimantrect

that, day,on thatevidenceing prior There isoccasions.on several
required procedures andcomply severalto withclaimant failed

appears claimantregarding also thatthem. Itreceived instructions
procedures even after instruction.to violate the samecontinued

respect he hadviolating procedure to whichwithAfter one
supervisor’sinstruction, therepeated mimickedclaimantreceived

right,replied,instruction, supervisor “That’stheprior to which
supervi-why you then attacked thedo it?” ClaimantPete. So didn’t

sor, times. Hehim severalhim from the truck and struckknocked
supervisorsupervisor times after thethree morethen attacked the

off attack and wasthehad retreated. Even after claimant broke
againsupervisorwalking away, and threwhe ran back to attack the

clipboarda at him.
assaultingdischarged physicallydaywas that for hisClaimant

supervisor. grievance procedures withHe did not follow the his
compensation, givingunemploymentdid a claim forunion but file

speeding,notfor his termination “harrassment —foras the reason
taking andlunch breaks.”

investigation wasafter that the claimant ter-It was determined
his work under RSA 282-minated for misconduct connected with

A:32, (Supp. 1983). appealed appealthe tribunal of the1(b) He to
three,security. bodydepartment employment of with oneof That
criticizingdissenting, “supervisor’sthe methods of thefound that

very upsetso the claimantclaimant’s work were abrasive and that
procedures,”he was even most routine andnot able to remember the

physicallycouple attacked thethat of hours later the claimant“[a]
supervisor bodily injury.”himand caused

provoked bymajorityThe . . wasfound that “claimant’s attack .
unrelenting whichsupervisor’s of claimantharassment the[the]

beyond requirements instructionwent the of normal work related
everysupervisor had rea-and constructive criticism which theand

explosive Theson to situation.”believe could and would result in an
found, however,majority hishave resolvedthat “claimant could

acceptableproblem supervisorwith his in a moreimmediate
discharged for connectedmanner” and that he was “misconduct

appeal accordinglywith benefits.his work.” The tribunal denied
division, stated,appellate inappealed to which anClaimant the

opinion, determining employee guiltyin whether an had beenthat
Neubeck,adopted Boyntonof it the test ofmisconduct had Cab Co. v.

636,249, 259-60, requiring(1941),296 640 “wilful or237 Wis. N.W.
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disregard employer’swanton of an interests.” It stated that the issue
supervisorin provoca-the case was whether the theaction of was so

employee abilitytive as to cause the to into lose his act a “wilful”
findingIt appealmanner. remanded the case to the tribunal for a

the claimant’s misconduct was “wilfulwhether misconduct” as
Boyntondefined in Cab.

remand, tribunal, hearing,appealOn the after a in a unanimous
opinion clearlyfound that the “evidence indicates the claimant

supervisor wilfullyhisattacked and on more than one occasion with
specific doing bodily harm,the intention of him and that the claim-

sufficiently possessed keptant was of his senses to have from attack-
ing supervisor initially,his as well to offas have broken the attack

began prolongingas soon itas instead of heit to the extent that did.”
appeal leadingThe tribunal further that thefound situation to the

by supervisor, byattack was not initiated the but was caused the
through procedures,claimant own tohis inattention established and

recognized resultingwas one which he himself as from his own
appeal specificallyfault. The tribunal then found that the attack

was “willful and Boyntonconstitutes misconduct” as indefined Cab.
again appellateThe matter went to the division and was heard

by panel three, present onlya different of with one quo-to make a
panel that, althoughrum. This found appealon remand the tribunal

closely analyzed claimant,had the acts of it had failed to consider
supervisor,the acts of his and it reversed the decision as a matter of

law.
reopenedThe matter bywas on ofmotion andUPS was heard the

appellate banc, opinion recognizeddivision en which in an that it
not, 1983),should under (Supp. judg-RSA 282-A:65 substitute its

appealment for that weightof the totribunal as the of the evidence
prudence desirabilityor the or decided,of the determination. It

however, by employeethat whether action an amounts to miscon-
legalduct is a appellate mayconclusion which the division decide.

appellate recognizedThe division that under HampshireNew
may provocationlaw words alone not furnish sufficient justifyto a

attack,physical citing Smith, 46, 49,State v. 123 N.H. 455 A.2d
1041, (1983) Little, 433, 436,1043 and State v. 123 N.H. 462 A.2d
117, (1983).118-19 It then cited a line of cases from the United

SupremeStates Court recognize,and one from this court which ain
context,first “fightingamendment the existence of words” which

tend to incite peace.an immediate breach of the Whatever relevance
may case,these cases have on inthe issue this there is no ofevidence

bythe actual supervisor, appellatewords used the and the division
recognized engage presumptionsit speculation.that could not in or

appellateThe division nevertheless onwent to state that isthere
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contracts,goodimpliedan covenant of faith in thatall and the
supervisor boundaryin thethis case exceeded normal of instruction

“intentionally provoked held,and the claimant.” It a matterthen as
law, designsupervisor byof that because the intentand caused the

attack, resultingthe attack did not constitute Itmisconduct. then
department properordered the to determine the ofamount

compensation.

opinionWe appellateare of the thethat division exceeded its
authority making finding “byin supervisorthe of fact that the
design attack,and intent” caused the weand therefore need not

preventdecide whether the existence suchof an intent would the
amountingresponseclaimant’s from to “misconduct.”

Sturm, Inc., 506,RugerAppeal Company,In 124& N.H. 474of
(1984), prepared acceptwe was toA.2d 983 stated that the court not

249,Neubeek,Boyntonthe test laid down in v. 237 Wis.Cab Co. 296
(1941), disregard”requiringN.W. a “wilful or wanton of the636

employer’s “negligence degree orstandards or of such recurrence as
equal culpability, wrongful design,to manifest intent evil toor or

disregard employer’sshow an intentional and of thesubstantial
259-60, disrup-interests.” Id. at 296 at. We did hold thatN.W. 640.
responsetive in to wasbehavior ethnic slurs not misconduct within

meaning case,disruptivethe the inof statute. The acts that how-
ever, physicaldid not involve attacks.

appellate appealthe division sent the case back to theWhen tri-
supervisorbunal consider whether the conduct of the “wasto such as

manner,”abilityto the incause claimant to lose his to act a ‘wilful’
tribunal, againappeal by findingthe the ofthat action the claimant

willful, findingimplicitwas thealso made the that conduct of the
supervisor deprive abilitywas not such as ofto the claimant tothe

willfully. finding bindingact appel-This is a of fact which is on the
division,late wellas as on this court.

any proceedings priorNowhere in of the to lastthe decision of the
appellate suggestionany supervisordivision therewas that the had

“designacted with the and intent” to cause the toclaimant assault
Moreover,discharge. questionhim and thus cause his the whether

“design questionsuch a and intent” ofexisted was a whichfact the
appellate authoritydivision had no to make.

“designWe hold that absent asuch and intent” no amount
provocationof verbal justify physical assault,can a and that such an

justifiesassault constitutes disqualification“misconduct” which
from benefits. Because there properhas been findingno the.that
supervisor designdid act with the provoke physicaland intent to a
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finding prevent anattack, a wouldwe not decide whether suchneed
meaningconstituting the ofwithin RSAfrom misconductattack

1983).282-A:32,1(b) (Supp.

ruling the alternativeThe-appellate division also based its on
supervisor negligent in which heground was in the mannerthat the

claimant, parthisonand that this constituted misconductcorrected
granting neg­“begat of claimant.” Evenfurther misconductwhich

phys­justifyligence thepart supervisor,the of the this would noton
responsein to mere words.ical attacks involved in this case

appellate is and decisionthe division reversed theThe decision of
disallowing affirmed.appealthe benefits isof tribunal

Reversed.
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action,declaratoryDouglas, judgment we must decideIn thisJ.
contract, excludes from cov-in insurance whicha clause anwhether

beverages by anerage injury resulting offrom the sale alcoholic


