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finding prevent anattack, a wouldwe not decide whether suchneed
meaningconstituting the ofwithin RSAfrom misconductattack

1983).282-A:32,1(b) (Supp.

ruling the alternativeThe-appellate division also based its on
supervisor negligent in which heground was in the mannerthat the

claimant, parthisonand that this constituted misconductcorrected
granting neg­“begat of claimant.” Evenfurther misconductwhich

phys­justifyligence thepart supervisor,the of the this would noton
responsein to mere words.ical attacks involved in this case

appellate is and decisionthe division reversed theThe decision of
disallowing affirmed.appealthe benefits isof tribunal

Reversed.
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beverages by anerage injury resulting offrom the sale alcoholic
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selling beverages,organization engaged of alcoholicin the business
organizationnon-profit derives substantialapplies a whichto

regularthe sale of alcohol.revenue from
dispute. plaintiff, AmericanThe facts in this case are not in The

Legion) privateLegion (the is a veterans’ associationPost #49
granted by government for income taxnon-profit the federalstatus

beveragesLegion operates alcoholicpurposes. The a bar which sells
profitsday evening from theseand derives substantialeach and

Legion’sup andprofits of the revenuesales. These make the bulk
expenses,operating provide benefits to itsare used to meet its

members, social, civic, communityfund its and activities.and
bydamages against Legion PetelleA suit for was filed the James

26,Januaryinjuries of thesustained on as a resultfor he 1979
Legion’s negligence servingalleged in to an intoxicatedalcohol

allowing away thatpatron and him to in condition.drive The
Company (Jefferson), liability insurerdefendant Jefferson Insurance

so,Legion, provide doingin that suit.of the declined to a defense In
upon exclusionary Legionpolicyrelied in its withit an clause the

provideswhich as follows:
applydoes not . .“This insurance .

(h) bodily injury damagepropertyor for which theto
mayinsured or his indemnitee be held liable

organization(i) person engageda or in the businessas
selling serving beveragesor .. .of .. . alcoholic

liability imposedif is . . .such
by selling,(ii) serving, giving anyreason of the or of

beverage personalcoholic ... to a the influence ofunder
alcohol or which causes or to the intoxica-contributes

any persontion of . . ..”
Legion declaratory judgmentThe filed a action to determine insur-

coverage. Superior (Dunn, J.)ance The policyCourt ruled that the
inapplicable dutyexclusion was provideand had athat Jefferson to

Legion. agree.a defense for the We
byThis case is controlled Laconia GunRod & Club v. Hartford

Co., 179, (1983),Acc. & Indemn. 123 N.H. 459 A.2d 249 which inter-
preted liabilityan identical exclusion clause. In that case we held

“engagedphrase sellingthat the servingin the business of or alco-
beverages ambiguousholic . . .” was and that when a term in an

ambiguous, againstinsurance contract is it must be resolved the
182, 251;insurer. Id. at Epping459 A.2d at Town v. Paul FireSt.of

Co., 248, 252, 496,and Marine Ins. 122 (1982).N.H. 444 A.2d 498
“Engaged in meanings.the business mayof” has two common It

any regular activitymean occupies attention,that one’s andtime
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profit motive,with or without direct activityor it can mean an with
profit objective.a direct Resolving ambiguitythe in favor of the

insured, latter,we stated that “in the business of” had the more nar-
row, meaning. Laconia Rod v.& Gun Club Acc. & Indemn.Hartford
Co., supra 183,at 459 A.2d at 251.

Applying present case,that definition to the we hold that the
Legion, non-profit association,a veterans’ did not have a direct
profit operating and, therefore,motive in its bar not “inwas the

sellingbusiness of” beverages purposesalcoholic for the of the liabil­
ity exclusion clause.

byThis conclusion plaintiffis not altered the fact that the derived
operationsubstantial revenues from the of its Itbar. is the character

organization,of profitabilitythe liquor givennot the of its insales a
year,month or which exclusionarydetermines whether or annot

clause, question here,such applies.as the one in
Legion non-profitThe ais club which uses its bar revenue to meet

operating expenses, provideits to benefits to its members and to
Thus,fund its althoughvarious Legionactivities. the derives sub-

liquor sales,stantial revenue from it does not have the same kind of
profitdirect venture,motive that a commercial such as a tavern or

inn, has, profits providewhere personal income for its owners. See
HampshireNew Inn, Inc.,Ins. Co. v. 350,Hillwinds 117 N.H. 373

(1977).A.2d 354
regardingcompanyThe defendant insurance raises a second issue

retroactivelyapplyingthe fairness of in Laconia Rodour decision
below,Althoughand Gun JeffersonClub. this issue was not raised

urges this, itthat states thatwe decide it. As the for Jeffersonbasis
requested, days trialgranted, periodhad afterand the a of tencourt

during offindingsrequestswhich and memorandaadditional for
Nevertheless,law decision fourcould be itsfiled. the court issued

documents,days anydeadline, partybefore that filedeitherbefore
thus, raising secondargues,and thisprecludeddefendant it from

issue.
compelWhether would otherwiseor not such circumstances

below,appeal particularlyus on to whenhear an issue not raised
attemptcounsel aftermade no to submit memoranda issuance of the

decision, they do not in case. The record reveals thatdo so this Jef­
requested daysferson had inten order to introduce documents on an

totallyissue the raised for theunrelated to one first time here.
Therefore, departwe will not from our often-stated rule that issues

appealwill not be which were notconsidered on raised below. State
Desmond, 448, 448-49, 208, (1984).v. 480 A.2d125 N.H. 209

Affirmed.
All concurred.


