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Perrault,Smith, general (DonaldGregory attorneyH. J. assistant
byattorney general, brief),on the brief for State.the

Immen, (Dennis brief),Pizzimenti theof Concord onPizzimenti &
by brief for the defendant.

defendant, Lake,Douglas, appealsThe convictionJ. David his
intoxicated,drivingSuperior {Goode,J.) forin Court while second

offense, 1983). presented(Supp. for reviewRSA 265:82-b The issues
appeal properlythis are whether trialon the court overruled the

during closingobjection prosecutor’sdefendant’s to the comment
evidence,argument as to facts not in and whether the trial court

denying requested jurycommitted reversible error in a instruction
credibility police testimonythe of providedon a officer whose the

basis forsole conviction. We reverse and remand.
1983,10,April drivingOn the defendant was arrested for while

jury 16,intoxicated. A trial was held on November The1983. State’s
only arresting officer,witness was the who Apriltestified onthat
10, 1983, proceedinghe observed the defendant’s vehicle in an

upon stoppingerratic manner. The officer stated that the defend-
eyesvehicleant’s he observed that the defendant’s were reddened

glassy, beverages.and and that he could smell the odor of alcoholic
performed poorlythe sobrietyAfter defendant serieson a of field

tests, brought policehe was arrested and to the station. At the sta-
tion, breathalyzerthe defendant refused to submit to a test. The
officer, examination,on direct in opinion,concluded that his the
defendant was unfit to todrive due intoxication from alcoholic bev-
erages. cross-examination, that,On althoughthe officer revealed he

vehicle,examined the interior of the defendant’s he could not recall
any beveragewhether there were alcoholic containers in the vehicle.

During closing argument, argueddefense counsel thethat officer
exaggerated againsthis toobservations secure a conviction the

argued althoughdefendant. Counsel approxi-that the arrest was
mately prior trial,seven months quiteto the officer was clear in
recollecting damaging testimony againstall the defendant. Defense

argued recollectingcounsel further that when it came to evidence
might defendant, (referringthat be favorable to the however to the

presence beverageor absence of alcoholic in vehicle),containers the
memory “fuzzy.”officer’sthe became

prosecutor argument,The countered defense counsel’s in his clos-
ing argument, statingby thethat officer’s recollection of the evi-
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report”“very precise . before. . because he reread hisdence was
objectedtestifying. prosecutor’sto comment onDefense counsel the

duringground trialthe no evidence had been introduced thethat
prepared report aa or that he had rereadthat the officer had ever

testifying. objection,report prior The court theto trial overruled
exception. appeal, theand noted defendantthe defendant’s On

overruling objection.in hisclaims that trial court erredthe
error,assignmentto is ofRelated this the defendant’s second

requested juryconcerns the trial denial of a instruc-which court’s
requested provided: theThe “You should considertion. instruction

testimony you anypoliceof Youa officer as would other witness.
give any greater weight testimonynot or lesser to the of ashould

police simply policeofficer he is a officer.” The defendantbecause
argues duringgiven improper prosecutorthat the thecomment of

argument, juryclosing giving specialthe trial court erred in not the
issue,addressing firstinstruction. In this we must determine

by during argu-prosecutor closingwhether the comment made the
improper.wasment

closingduringAlthough latitudeis afforded widecounsel
may argue thatargument, not factsis well that counselit settled

Sands, 123into State v. N.H.not introduced evidence.have been
597-98, 202, Counsel, closing argument570, (1983). inA.2d 219467
however, proven.from the factsmay, draw reasonable inferences

Glidden, 728,41, 48, (1982). Because122 441 A.2d 732v. N.H.State
trial,during cannot concludepolice report was weno mentioned

“testify” thatproperly the inference aand drawthat counsel could
priorreport was reread to trial.

testifying behalfpolice witness onAs officer was the solethe
State, testimony was to the out­credibility crucialthe of hisof the

entirelytestimony of his observationsHisthe case. consistedcome of
concerning fitnessopinion the defendant’sandof the defendant his

where the defendantarrestsis often the case in DWIto drive. Such
Sliz, 389,v. 124 N.H.breathalyzer Seeblood test. Statea orrefuses

attempt the credi­(1983). prosecution’s to bolsterThe469 1357A.2d
testimony usingduring closing argument factsbility of the officer’s

clearlywas error.not in evidence
point, warningwe inAt this reiterate the set forth State v. Pres-

147, 32,ton, 151, (1981):427 A.2d 34121 N.H.

prosecutors. . . to avoid misstatements of evi-“We caution
dence, argument,improper improperor other conduct. This

complaints bycourt has often addressed criminal defend-
misconduct,prosecutorial although allegedof the mis-ants
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requiredusually has not us to reverse the convic-conduct
that, continuingonly oftions. It is fair to state because the

(Cita-problem, in thewe will take a firmer stand future.”
omitted.)tions

during closing argumentimproperAn comment made would
not, circumstances,instances, requirein trial. mostall a new Under

mayprompt appropriateand instructions alleviate thecurative
HampshireMcNamara,damage bycaused R.such conduct. 2 New

Practice, 803, 19-20,Criminal Practice and Procedure at and§
805, (1980). Although special requested23-24 a instruction wasat§

us, given. brings questionin itthe case before was not This us to the
whether, given improper prosecutor,thethe conduct of the trial

giving jury concerningin specialcourt erred not the instruction the
weight testimony policeto be theaccorded of the officer.

jury requested byThe instruction indefense counsel the instant
case is identical to the instruction this court considered in v.State
Jones, 114, (1979). Although119 N.H. 398 A.2d 847 under the cir-
cumstances of the case found giveJones we that the court’s failure to

error,such an instruction did not constitute we did not have the
argument byimproper prosecutor. fact,added element of an a In in

expressly open question specialJones we left the whether a instruc-
weight testimony policetion as to the to be accorded the of a officer

given prosecutorial overreaching, therebymust be where there is
indicating mightthat the result be different under such circum-

115, turn, then,stances. Id. at 398 questionA.2d at 848. We theto
prosecutorwhether the ofconduct the in instantthe case was such

requested jurythat the denial of the instruction was reversible
error.

In prosecutorial overreaching,order for bethere to the
have,government through gross negligencemust or intentional

misconduct, aggravated developcaused circumstances to which
defendant,seriously prejudiced causing reasonablya him to con­

proceedingclude that ofcontinuation the tainted would result in his
Garza, 396, (5thconviction. United v. 1982);States 674 F.2d 399 Cir.

Kessler, 1246, (5thUnited v. 1976);States 530 F.2d 1255-56 Cir.
Dinitz, AlthoughUnited (1975).States v. 424 600U.S. the comment

by prosecutormade improper,the was typewe hold that it is not the
mayof overreaching.conduct which be characterized as See State v.

Scarlett, 37, 39, 25, Nevertheless,121 (1981).N.H. 426 A.2d 26 the
prosecutor improperly bolsteringdid credibilityact in the of the

only arguedState’s witness when he infacts not evidence.
recently jury,We heldhave that in the voir dire of a the trial

grant proper requestscourt should ques-counsel’s for additional
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421,Cere, (1984);480 195 State v. God­v. 125 N.H. A.2dtions. State
781, key(1984). Emphasizing that to474 theing, 124 N.H. A.2d 580

impartial jury,right is we con­a fair trial anfundamental tothe
circumstances,that, mayquestionscertain additionalcluded under

jurors that anecessary expose potential and assureto biases ofbe
solely it.jury the beforecase on evidencedecides a

argueprosecutora notequallyis that shouldIt fundamental
jury’sThis is the verdictnot into evidence. “becausefacts introduced

legally atupon evidence introducedbe the admissiblemust based
effect,is,trial, testimony,argument inprosecutor’s unswornand the

Hamp­McNamara,subject R. 2 Newto cross-examination.”not
805,Practice, 23and atCriminal Practice Procedure §shire

Thus,(1980). sensitivityheightened in cases such asis warranteda
repetition platemere of a boiler credibil­before us to avoidthe one

left,might through theity charge jury the conduct ofwhere the be
credibilitypicture ofprosecutor, of thewith an unbalanced

testimony.
overwhelmingis evi-case is not one in which thereThe instant

above,against the trial below wasthe defendant. As noteddence
credibility. prosecutor’sessentially trial of Thea one witness’

credibility. vir-directly It would beimproper went to thatcomment
degree jury maytually impossible to to which thedetermine the

by v.prosecutor’sinfluenced the comment. See Statebeenhave
LaBranche, 176, 179, 108, (1978).N.H. 110118 385 A.2d

Accordingly, errorwe that under our harmlessconclude
standard, beyond reasonable doubt thatthe State has not shown a

prosecu­jurygive special to thethe instruction curethe failure to
Ruelke,v.improper comment the verdict. Statetor’s did not affect

694,692, 497, (1976). theseGiven circum­A.2d 498116 N.H. 366
stances, we the conviction.must reverse

and remanded.Reversed

All concurred.


