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RightsWaiver of

(This portion by child.)is theto be read

_ No__English.I can read and understand Yes
my rightsI I fullyhave been read and have read as listed above. I

my rights anyunderstand what Iare. have been asked if I have
questions any. willing give myI up rightand do not have I am to to

questions. give up my right lawyersilence and answer I to have a
wish,present speak lawyer anyI doand not to to a Ibefore answer

questions. promisesNo or threats or offers of deals have been made
give up my rights. maytoto me make me I Iunderstand that

change my any say my rightsmind at time and that I if Iwant
choose, mychangethat if Ibut mind it will affect Inot what have
already done or said.

Date-Time-childSignature of

Date_TimeSignature of witness

Grafton
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Trunzo,Mullaly Trunzo, Jr.,(Thomas& of Lebanon H. theon
orally), plaintiff.brief and for the

P.A., (KevinCastello & Bruno of Woodsville R. Bruno on briefthe
orally),and for the defendant.

King, Archer,plaintiff, appealsC.J. The Ida E. a Superior
(Dunn, J.) denyingCourt petition convey-order her to set aside the

defendant, Phyllisance of her house plain-and land to the Dow. The
tiff that relationshipclaims the defendant aabused confidential

plaintiff thereby unduly plaintiffwith the and influenced the in
conveying propertyorder to aobtain deed real to the Wedefendant.

denying plaintiff’s petitionthe decisionaffirm the to set aside the
conveyance, equitablebut remand for a modification of the relief.

1982,September plaintiff, eighty-two-year-old widow,In of the an
conveyancepetitionfiled a buildingsto a ofset aside land and which

previously time,she had made to the defendant. At the same the
plaintiff against seekingcommenced an action at law the defendant
money damages alleged misappropriation byas a result of an the

joint up bydefendant of in two plain-monies bank accounts set the
tiff.

28,1983, following hearingOn October ofa these two consolidated
(Walter Murphy,cases before a Esq.), superiorMaster L. the court
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conveyance,petitionplaintiff’s to set aside the butdenied the
plaintiff given premises.inbe a life estate the Theordered that the

judgment plaintiffthe in thesuperior also ordered a forcourt
judgment$4,576.88 plus The forof interest and costs.amount

deposited jointin$4,576.88 represents the twothe total amount
by plain-theand withdrawn the defendant withoutbank accounts

approval.tiff's
plaintiff known other forand the defendant have eachThe

years. master,hearing de-approximately At the before the the17
plaintiff’s friend andstated that she was the bestfendant further

mother-daughter relationship plaintiff.with theshared athat she
positionheld of trust and confi-The testified that she adefendant

solelyplaintiff depended uponthe/plaintiffwith and that thedence
her.

relationship, visited theDuring the defendantof theirthe course
vehicle,byFridays, plaintiff shopping motortook theplaintiff on

pay plaintiff’s a matter ofbills. Aschecks to theprepared theand
savingsjoint checking accountsplaintiff, andto theconvenience

plaintiff’sdeposits of theup the so thatwith defendantwere set
security pension couldrailroad widow’sher social andincome from

by the defendant.be made
conveying24, 1982, signed title toApril plaintiff a deedtheOn

defendant. Thein of Orford to theand land the townher house
forty years. Noplaintiff’s for more thanbeen the homehouse had

for transfer.monetary paid by defendant thisconsideration was the
attorneybyattorney the deed. Thehired the defendant draftedAn

defendant, dealt withrepresented had neverpreviously the buthad
attorney plain-only meeting and theplaintiff. between theThethe

24,1982, spent fifteen minutesApril abouton when hetiff occurred
prior of deed.her to her execution thewith

thehearing representedattorney he hadthe thatstated atThe
presentedwasprepared No evidencehe the deed.defendant when

hisexplained ofattorney the natureindicating the had eitherthat
plaintiffsuggested obtainplaintiff, that therepresentation orto the

attorney he haddid not indicate whetherindependent Thecounsel.
read, althoughability or toinquired plaintiff’s to hearabout the

thetestimony by plaintiff Davis thatthe and Ruthwas offered
hearing before the mas-or well. At theplaintiff does not read hear

ter, plaintiff theattorney withthe stated that the had been satisfied
testified,plaintiff how-its Thehad understood contents.deed and

conveyed itever, and that she had neverhouse was still hersthat the
defendant.to the

health,declining1982,August plaintiff, herthe due toIn of
29, 1982,August theto herself.to cook or bathe Onbecame unable
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house,plaintiff inleft her home Orford and moved Ruth Davis’into
currently paysshe herwhere resides and for room and board. Pre-

cleaningviously performed plaintiffRuth Davis had for theservices
years.and known her forhas about six

longerUpon learning plaintiff was nopartyfrom a thethird that
house,residing placed padlockin the the defendant a on ofthe door

30,August Althoughthe onhouse 1982. the laterdefendant testified
padlocked protect premises,that she the inhouse order to thethe

already Further,thedoor of house had been secured with a lock. the
give plaintiff key padlockdefendant did not the a to the when she

placed it on the door.
August 31, 1982, defendant, plaintiff’s permis-On the without the

sion, moneywithdrew all of the plaintiff’sfrom one of the bank
daysandaccounts recorded the deed to the house. Three thelater

plaintiff’sdefendant withdrew all of the funds from the second bank
account, again plaintiff’s knowledge.without the consent or The de-

acknowledged hearingfendant at the allthat of the funds in those
originated plaintiff’stwo securityaccounts from the social and wid-
checks,pensionow’s money belongedand nonethat of the to the

defendant.
plaintiff objects finding plaintiffThe to the master’s that the was

undulynot finding,influenced. In toorder review this we must
Unfortunately,examine the plaintiff’s testimonyrecord. the theat

hearing 12, 1983,before the master eighteenon October months
executed,after the deed largelywas was brief and aincoherent. As

result, testimony by plaintiffthere is no direct concerningthe the
leadingfacts and circumstances to convey-her execution of the deed

ing title in her house and toland the defendant. Most of the tes-
timony upon by findingsrelied the was,master to reach his of
necessity, defendant,testimonythe direct of the party,an interested

attorneyand the whom the preparedefendant had hired to the deed.

case,Given the nature of findingsthe inrecord this of infact
favor of the defendant be particularshould scrutinized with care.

presented by case;There are deficiencies however,the record in this
uphold findingswe will they reasonablya master’s if can be made

upon Hynes Whitehouse, 417,based all of the evidence. v. 120 N.H.
421, 876, (1980). present415 A.2d 878 In necessarythe case isit to

interdependent byfindingsexamine several the inmaster order to
findinghisevaluate that the defendant did not exert undue influ­
plaintiff.ence theover

findingThe master’s a relationshipthat confidential existed
plaintiffbetween the and amplythe supported bydefendant was the

relationshiprecord. A confidential “personalexists if there is a rela-
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justifiedis in believ-tionship that the transferorof such a character
Cornwell,ing in v.will act his interest.” Cornwellthat the transferee

683,205, 209, (1976) v.(quoting Kachanian116 A.2d 686N.H. 356
566,Kachanian, 135, 137, (1956)).121 A.2d The record100 N.H. 568

uponplaintiff dependent the defendant forthe wasindicates that
services,banking preparation thetransportation, the of checks and

adequately the existencepayment of This evidence establishedbills.
believingrelationship justify plaintiffwhich the in thatof a would

Cornwell,v.act in her best interest. Cornwellthe defendant would
209,supra atat 356 A.2d 686.

defendant, beneficiary actingas inThe that themaster ruled
“fiduciary provingcapacity,” an absence ofa had the burden of

ruling upon the inference of undueThis was basedundue influence.
beneficiary ain in the of transferinfluence which arises cases which

makingparty thepositiona trust and confidence with theholds of
716,407, 408-09,Edgerly,Edgerly 62 A.transfer. v. 73 N.H. 717

ruling as(1905). to be correct a matter of law.We hold this
had met herapparently that the defendantfoundThe master

influence, reportbecause hisproving an of undueof absenceburden
plain-theno undue influence overthe defendant “exertedstates that

plaintiff’sa of the inabil-deed.” As resulttiff in the execution of the
testimonyrely upon of otherity testify, to thethe master hadto

parties the surround-in to discover circumstancesorderinterested
testimony sup-uponing the reliedof the deed. Sincethe execution

finding nofinding, the ofnot declareports we willthe master’s
to be erroneous.undue influence

surrounding theRelying upon circumstancesfacts and“the
contrary,testimonyfound, despite to theconveyance,” the master

interest in theplaintiff a lifegrant theparties intended tothat the
testimony, the master’stheofone-sided natureproperty. Given the

wassurrounding the transactionconsideration of the circumstances
plaintiff con­indicated that thejustified. Circumstantial evidence

notof the deed and didexecutionliving in thethe house aftertinued
thenot recorddefendant didpay to Also therent the defendant.

premises. Since the mas­plaintiff thethe vacateddeed until after
basis of thereasonably made on thefinding have beencouldter’s

Hynes v. White­obliged it Seepresented, are to let stand.werecord
420, 876,house, 417, (1980).878415 A.2d120 N.H.

equity deedpowers reform thetoThe lower court invoked its
party Theplaintiff’s as had intended.life estate eachto thereserve

equity relief. “It is old andpower to order thiscourt had undoubted
grantorequity, of ... willthe instance alaw that atwell-established
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where, fact,conveyance,voluntary byareform mistake of law or a
larger grantedor more land has been toestate than was intended be
conveyed; grantee cognizantand it is immaterial that the theis of

Larson, 317, 319, 39,Tyler App.mistake.” v. 106 2d 235 P.2d 41Cal.
(1951); (1937).Restatement of Restitution 49§

moneyIn view of the defendant’s admission that the withdrawn
plaintiff’s defendant,belongfrom bankthe accounts did not to the

finding relationshipand plaintiffthe master’s that her with the did
compensation,not entitle her to we direct the court on remand to

hearing grant attorney’shold a in order ofto consider a reasonable
plaintiff.fees to the

attorney’sThis court has held that an award of isfees
appropriate judicialan individual is forced to seek assist­“[w]here

clearly right,ance ato secure defined and established which should
freely enjoyedhave been without such intervention ....” Harkeem v.

Adams, 687, 691, 617, (1977).117 N.H. A.2d In377 619 weHarkeem
judicial generalexceptions litigants paynoted that to the rule that
attorney’s 690,their own arefees flexible and not absolute. Id. at

existing excep­377 A.2d at 619. We then extended the “bad faith”
party’s wrongfultion to include cases in which a conduct caused

party protect clearlyanother to institute a inlawsuit order to a
right.defined Id.

Paquette Clair,In 404, 407,v. 182,St. 119 N.H. 402 A.2d 184
(1979), we held that the “defendants’ unwarranted conduct in
wrongfully retaining plaintiff’s property ‘arrogantand their disre­
gard plaintiff’s rights’of constituted bad faith.” This bad faith

propera attorney’s againstformed basis for an award of fees the
Paquette. Likewise,defendants in in this case the defendant’s con­

wrongfully withdrawingduct retainingin and the funds from the
plaintiff’s plaintiffbank accounts forced the to institute a lawsuit to
recover those monies. The particularlydefendant’s actions were
wrongful because positionthe defendant held a of trust and confi­

plaintiff.dence with presentsthe The ample proofrecord of the
supportsdefendant’s bad faith and attorney’san ofaward fees theto

plaintiff.
superiorWe remand this case theto court with directions that it

hearinghold a equitable powersand exercise its protectto the
interest,plaintiff’s attorney’slife legaland pro-assess fees for the

ceedings to date.
and remandedAffirmed for

consistentfurther relief
opinion.with this

All concurred.


