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requestedtransportationcalled the store forowner or even the
respondowner theto to alarm also havehimself. He could called for

police transport. Finally, mighta quarterhe walked the onehave
pharmacy.mile distance to the is noThere evidence that the
any Therefore,defendant considered theseof alternatives. ifeven

reasonably danger existed,the defendant had believed imminentan
unjustified.the conduct he chose was

hold, law,We as a competingmatter of that the defense of harms
was not thisavailable to defendant and thethat trial court cor-was

ruling.rect in so

Affirmed.
All concurred.
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Heed,Green, (PeterCristiano, Kromphold, of KeeneMcMahon &
orally), for the defendant.on the brief andW. Heed

Co.,Brock, defendant, (Sabia),Inc.ConstructionJ. The Sabia
general of theand constructionwas the contractor for renovation

Swift,Hayes Inc.Municipal Complex. plaintiff, &TheClaremont
construction,Duringmasonry the(Hayes), was the subcontractor.

Hayes’engaged disputes, which inparties a series of culminatedin
jobabandoning completed.before it wasthe

parties, had madethe Sabiaprovided in the contract betweenAs
Hayes. pay-of each“progress payments” to The amounta series of

asment was calculated
completion to Contractorpercentage allowed the“the of

applied theto Contractfor the Work of this Subcontractor
Subcontract, plus forthe amount allowedSum of this

suitably by theequipment stored Subcon-materials and
tractor, payments to theaggregate previousofless the

pro-percentage retained asand less theSubcontractor
vided in this Subcontract.”

clause, of alllast-quoted retained 10% amountsthe SabiaUnder
clearlyHayes. The contractotherwise have been duethat would

“retainage” to becomeimplied (as parties agree) that this wasboth
com-Hayes. payment was due onpart paymentfinal to Thatof the

subcontract, “allprovided Sabia was assured thatpletion of thatthe
equipment, indebted-and all knownpayrolls, bills for material and

been satisfied.”Work haveness connected with the Subcontractor’s
Hayes paidobligations out of theAny were to beofunsatisfied

Hayes.retainage payment tobefore the final
contract,Hayes ofthe exclusivedue to underThe total amount

job,extras, $69,962. it thechange When abandonedorders and was
Hayestotalling $60,379.Hayes payments filed thishad received

contract,money still due theit claimed was underaction to recover
retainageextras, alreadychange heldmoney and and thefor orders

by Sabia.
fact, (Thomasmaking findings the Master M.detailed ofAfter

disputedPancoast, mat-Esq.) on most of thethe defendantruled for
approved report,{Murphy, J.) master’sSuperior theThe Courtters.

only appeal is whetherplaintiff appealed. raised onThe issueand the
ruling Hayes could not recover thein thatthe master erred

retainage.

ruling apparently based on the contractwasThe master’s
contingent comple-payment onlanguage final wasproviding that
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work, implicit retainageprovisiontion onof the and the that was to
however,payment. reading,be in final con-included the So literal a

language question liquidatedin provisionverts the into dam-a for
i.e.,ages; damagesretainage Hayes’it awards Sabia the as for

Assuming, deciding,breach of the contract. thatwithout this was
intent, unenforceable,parties’ provisionthe such a is thebecause

retainage represent genuineofamount does not “a and reasonable
pre-estimate damages Langloisof for breach of the contract.” v.

408, 411, 697,Maloney, (1949).95 N.H. 64 A.2d 701
fact, nearlyoperatesIn insuch a clause reverse. “The more the

approached greater reserve,completion, the becontract would the
damage. diminished,damageand the less would be the As thethe

al.,sum forfeited would increase.” Potter v. McPherson et 61 Mo.
240, (1875); accord v.248 Union Pac. R. Co. Mitchell-Crittenden Tie
Co., 544, (8th 1911);190 F. see545-46 Cir. 5 Corbin on Contracts §

(1964).1073

liquidated damages clause,Because there was no enforceable
damagesthe computed, bydefendant’s should have been the usual

rule, as “the difference between the cost the of finish­[to defendant]
ing work plaintiffthe and the balance due the on the contract.”
Marcou Corp., 297,Constr. v.Co. Tinkham Indus. Dev.& 117 N.H.
299, 1187, (1977);A.2d (Second)371 1188 see Restatement of

(1981). findings, however,Contracts 347 The master’s§ were not
sufficiently detailed, enoughnor is there inevidence the record

us, permit computationbefore to such a without a new trial.
that, HayesThe master find project,did when abandoned the

$1,782.00 changeSabia it $1,116.61 extras,owed for orders and for
contemplated by Thus,both of which were the contract. the balance

plaintiff $12,481.61due the the (theon contract was pricecontract
$69,962.00, plus $1,782.00, plusof $1,116.61, $60,379.00theminus

already paid Hayes).to finishingIf the-cost to ofSabia the work was
amount,less than this appears likely,as judgment should have been

Hayes equalforentered in an amount to the difference.
undisputedIt is spent approximately $6,000that Sabia performto

work bythat have performed Hayes.should been isIt also undis-
puted Citythat the of Claremont $14,000withheld an additional

paymentfrom finalits to unsatisfactorySabia due to unfinished or
clear, however, portion sum,work. It is not what any,of ifthat can

obligatedbe Hayesattributed to work that perform.was to The case
accordinglymust to superiorbe remanded the court for a new trial

damageson the issue of alone.

Reversed and remanded.
All concurred.


