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beyond alreadytrigger scrutiny that which v. Wheelerto State
requires. judge’s enhancingfor the sentence areThe trial reasons
sufficiently on the warrant the enhanced sentencestated record to

1013,imposed. Beaupre, (1981).See v. 121 A.2dState N.H. 437 301

Affirmed.
All concurred.
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P.A., (.Markof F.Portsmouth SullivanMulvey, SullivanNoucas &
orally), for the defendant.on the andbrief

Coatingby defendant, CopelandBrock, appealan theJ. This is
Inc., J.)by Superior (Dickson, ofCompany, the Courtfrom a denial

uponjudgment and rescind executiona defaultits motion to vacate
of the motion tojudgment. trial court’s denialaffirm thethat We

denyingjudgment its rescis-but reverse decisionvacate the default
judgment.on thesion of execution

Inc.,1982, Jamieson, broughtplaintiff, anSeptember,In the
defendant, allegingwarranty against athebreach ofaction for

“Latex-ite,” plaintiff purchased the de-product had fromdefect ain
byduring Represented asummer of 1980.used thefendant and
Sep-attorney, appearanceandefendant filed ontheMassachusetts

interrogatories.10, of De-filed two setstember 1982. Plaintiff next
set,answering responddid not atlate in the first andfendant was

1983,19, superiorSeptember courttheall to the second set. On
11, 1983,default, and onissued notice of conditional Octobera

Super. Thejudgment entered. Ct. R. 36. defendantdefault was See
Then, 28,1983, plain-thecopies of these orders. on Octoberreceived

costs,damages of andof and taxationtiff an affidavitfiled
copiesrequested was served witha writ of execution. Defendant not

pleadings.of these
court, affording7, 1983, superior noticethe withoutOn December

hearing, damagesdefendant, parte andan assessedto the held ex
became aware onof execution. The defendant firstissued a writ

damages9, 1983, andthe that had been assessedof factDecember
judgment motion to strikethe authorized and filed aexecution on

16,1983.judgment onand rescind execution December
Finding actions in this matter constitutedthat the defendant’s

resulting judgeplaintiff, the trialneglect, prejudicein to theclear
the motion.denied

a deci­this court will not disturbis well established thatIt
judgment unless the trialdenying a motion to strike a defaultsion

discretion,clearly matter of law.its or erred as acourt abused
668,Alliance, (1982).A.2d122 N.H. 448 431v. ClamshellSununu

case,in thisArguing a discretion has occurredthat clear abuse of
partneglect was dueon the of counselclaims that thethe defendant

“accident, seeks under the Pref­or He reliefto mistake misfortune.”
asthe to “take actionSuperior Rules which allows courtace to Court

require.”justice may

accident, misfor­mistake ororquestion notof whetherThe
findingfact, is conclusiveand itsofis for the trierhas occurredtune
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court,upon byunsupported Taylorthis unless the evidence. v.
Co., 428, (1982).Davidson N.H. 445Rubber 122 A.2d 1119

supportOur of inreview the record this case lends forlittle
“unnecessary bythe defendant’s claim of confusion” caused the

plaintiff’s filing priorof several motions to the time when the inter­
rogatories completed. by Hampshirewere to Ifbe confused New
procedure, obligation anyupdefendant’s counsel had an to clear
ambiguities. respond any filings, includingHe did not to notices or

judgment, months,eightof respondednotice default for and then
only telephone plaintiff’safter a call from counsel. conductSuch

support finding “accident, misfortune,”does not a of mistake or
something control,thiswhich hascourt defined as ofoutside one’s or

“something reasonably prudentwhich a expectedman would not be
guard againstto provide Pelham,or for.” Pelham Plaza v. Town of

178, (quoting117 N.H. (1977)370 A.2d 638 Lewiston v. Standard
77, 79,Soc’y, 810,Historical 133 (1934)).Me. A.173 812

Although judgment sanction,a default is a harsh it nonethe­
stand, mayless should claim,even where there be a thedefense to if

party’s neglectthe responddefaulted own and orfailure to assert his
rights prejudiceresulted in the claimed. See Audit Services v. Kraus
Const., Inc., (Mont. 1980) (citing615 P.2d Matelich,183 Johnson v.

329, 335, 731,163 Mont. (1973)).517 P.2d 734
next erred,defendant claimsThe that the trial court both in fail-

ing damagesto set aside the denyingassessment of inand its motion
authorizingto rescind the order judgment,execution theon because

hearingno notice of the was sent to the defendant.
Although requirementthere is no hearingthat ofnotice a to assess

damages givenbe partyto a who has been properly served hasbut
appearance,never entered an we have appear­held that where an

filed,ance has been the hearingdefendant must be notified of a for
damages. Lewellyn Follansbee,assessment of 111,v. 94 N.H. 47 A.2d

(1946).572

Because it is conceded the giventhat defendant was never
case,such damagesnotice in this both the assessment of and the

authorizing uponorder judgmentexecution the must be vacated.
part;in reversedAffirmed

part;in remanded.
All concurred.


