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Cazden,Louis P. Faustini and Elizabeth (Mr.of Manchester
brief,Faustini and Ms. Cazden on the orally),and Mr. Faustini for

the defendant.

OpinionMemorandum

appeal challengesThis Superioran order of (Gray, J.)the Court
granting a motion for additur extendingwithout optionthe of a new
trial to the defendant.

customarily soughtAdditur is as alternative relief on a motion for
grounda new inadequate damages.trial on the of Additur is “an

denying plaintiffs applicationorder the for a new trial on the condi­
tion that the jury’sdefendant consent to an increase in the award as
specified by judge. optionthe trial acceptingThe of an additur rests
with Bitting Willett, 6,defendant . .” 9,. . v.[the] 47 N.J. 218 A.2d
859, (1966). Cota,Hoague 588,861 Accord 591-92,v. 140 Vt. 442

1282, 1283 (1982);A.2d Co., 821,Jehl v. Southern Pac. 66 Cal. 2d 827
n.1, 276, n.1,Rptr.59 988,Cal. 279 427 P.2d (1967);991 n.1 see Reid

Spadone Co., 457,v. 466,Mach. 1094,119 N.H. 404 (1979);A.2d 1100
Russell, 1,Wadsworth v. 108 N.H. (1967) (new226 A.2d 492 trialcf.

required plaintiff agreednot where judg­to a remittitur of excess
Hence,ment). jury supplementeda verdict may gowith an additur

judgment onlyto if the defendant waives a new trial.
objects,Since defendant there must be a new trial. Because com-

parative negligence was an juryissue and apparentlythe made no
special findings, the case liabilitymust be retried on as well as
damages. Moreover, appearancethere is sufficient compromiseof a
verdict to warrant a new trial on all issues.

So ordered.
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Smith, attorney general Barbadoro,Gregory (PaulH. J. assistant
attorney general, orally),on the brief and for the State.

defender, Concord, byDuggan, appellateE.James of andbrief
orally, for the defendant.

Souter, degree chargedJ. Two indictments for second murder
causingthe defendant with the same act the death of one Clark. One

alleged knowinglyindictment that the defendant caused the death
630:l-b, alleged1(a).of the victim. RSA The other hethat caused the

recklessly manifestingdeath under circumstances extreme indiffer-
630:l-b,ence the of 1(b). Superiorto value life.human RSA The

(Contas, J.) pretrialCourt denied the defendant’s requiremotion to
try only Following both,the State to elect to one indictment. trial on

jury guiltya found degreethe ofdefendant second murder. We
affirm.

century, least, gen­Since the nineteenth at it has been the
jurisdictioneral in mayrule this proceedthat the State onto trial

charge, onlymore than one when it seeks one onconviction based a
single Thus, may jointact or transaction. athere be oftrial several

indictment,of allegingcounts one each a different method of com­
mitting given offense,a Canterbury, 195,State v. 28 N.H. 226-27
(1854), jointa separateor trial of allegingtwo indictments different
methods, Nelson, 478, 485,State 814,v. 103 N.H. 175 A.2d 819

denied,(1961), cert. (1962).369 rule,U.S. 879 Under a ofvariant this
maya goodone-count allegesindictment be which distinct alterna­

committingtive methods of Lacoshus,the same offense. State v. 96
76, 78, 203,N.H. 70 A.2d (1950).205 And the rule extends to allow

joint separatethe trial of counts or chargingindictments different
offenses, when the State seeks one conviction based on one act or

Coolidge,transaction. v. 403,State 109 N.H. (1969),260 A.2d 547
grounds,rev’d on other Lincoln,(1971);403 U.S. 443 v.State 49 N.H.

(1870).464
comparisonA of these applicabilitycases theindicates that of the

general rule does not turn on conceptualthe sometimes elusive dis-
chargingtinction between separately bydefined offenses committed

charging separate arisingdifferent methods and offenses from the
Comparesame oract transaction. suprav. NelsonState with v.State

Coolidge supra. analysisOn the upon practicaleither restsrule a
recognition maythat before completelytrial the evidence not be
known, may supportand when interpreta-introduced alternative
tions and inferences.
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general prov­upon possibilitythe ofthe rule restsBecause
evidentiary justifying facts, it does not the simultaneousdifferent

charges entirelyprosecution in asthat are identical fact wellof two
(1983).Perron, 468,N.H. A.2din Heald v. 123 464 275as law. See

subjectgeneral exception the trial courtthe is to whenAnd rule
prejudiceupon multiple counts or indictments wouldfinds that trial

chargesability prepareto to meet the or thedefendant’seither the
intelligently dispassionately.jury’s ability to them anddeal with

judgee.g., supra.See, trialv. In such a case the hasLincolnState
authority by requiringprejudice the Stateeliminate threat ofto the

bytry charges refuses,or,the if theelect to less than all Stateto
Bergeron,quashing 70, 72,Id.; v.of them. see 115 N.H.some State

Hickey, (Me.1983).(1975);721, v. 459A.2d 573A.2d 723 State333
pre-identity chargespresent no that wouldthe case there is ofIn

generalapplication rule, and the defendant claimsthe of theclude
argue,prejudice does how-in sense we have described. Heno the

bylong-standing generalever, rule was eliminated State v.that the
(1976). case,Harlan, 598, In that indict-A.2d 1254116 N.H. 364

bycharged theftwith a series of acts ofcertain defendantsments
separatedeception 637:4,1. indictmentsThere were twounder RSA

allegingact, that the defendant hadon each one indictmentbased
by reinforcing impression, 637:4,a false RSAcommitted the theft

by preventingalleging11(a), it thethat he had donethe otherand
637:4,11(c).acquiring pertinent information, RSAvictim from

general above, the Staterule that we have discussedtheUnder
go indictment, intrial each thebeen allowed to to onwould have

showingany prejudice. Nonetheless, in thisHarlanof ofabsence
pair,required of from eachthe dismissal one indictmentcourt

groundapparently first the theft statutethat the section ofon the
any prejudicerisk of to the State from aeliminated undueitself

partprovidespleading proof. inand RSA 637:1variance between
bymay supported it“[a]n be evidence thataccusation of theftthat

chap-any under thisthat would be theftwas committed in manner
notwithstanding specificationter, in thethe of a different manner

reasoned,Hence, there wouldthe courtindictment or information.”
requiringprejudice ofin dismissal one indict-thebe no to State

by reinforcingment; is, atheft committed falseconviction forthat
chargingimpression possible theft com-under an indictmentwas

pertinentby acquisitionpreventing information, and viceofmitted
versa.

provided special But ita rule for theft cases.thusHarlan
priorpurport ofto the line cases estab­not or overruledid overrule

applicationlishing general tohas no thisrule. thereforethe Harlan
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case, inhomicide and we find no the trialerror court’s denial of the
defendant’s motion.

concluding opinion,Before this we should add a further word
aspect agree, course,theabout of Harlan in here. ofissue We that

great mayproof637:1RSA allows latitude in the that suffice under
charge pleadinga of bytheft and the need foreliminates formal

multiple counts, complaints againstindictments or to ensure the
contingencies proof.of

pleadingsFrom multiple may required,the fact that not be
however, theyit does not follow shouldthat be forbidden. In consid­
ering them,right forbiddingwhether Harlan was in it is well to

utility byremember that ofthe RSA is the637:1 limited defendant’s
right to fair preparenotice sufficient to himallow to a defense. See

Inselburg, 824, 827, 457,State v. 114 N.H. 330 (1974);A.2d 459
Report of Commission to Recommend ofCodification the Crim­

(1969);inal Laws 582:1 comment at 60 Model Penal§ Code §
2(b) (1980).223.1 comment

openWhen the possibility prov­State wishes to leave the of
ing statutory theft,more committingthan one of therefore,method

againstway guardmust surprise.there be some to unfair A bill of
particulars prejudicial surprise.can eliminate can voluntarySo a

by prosecution,disclosure the or a continuance in the face of last
these, however,minute anydisclosures. Better than of is a formal

chargesstatement of alternative at the start of the case. To the
extent that Harlan possibilityeliminated chargesthe of alternative

arising singleof transaction,theft from a act or we would not follow
today.that case

Affirmed.
All concurred.


