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Shaines, Madrigan, McEaehern, (Charles& of Portsmouth Cross
orally), plaintiff.on the brief and for the

Taylor, P.A., (ThomasKeane & Blanchard of Portsmouth M.
orally),Keane on the brief and for the defendant.

Softer, J. appeals deficiencyThe judgmentdefendant from a
mortgage, claimingentered after foreclosure of a that the verdict is

by proceduraltainted error and is Weexcessive. affirm.
plaintiff, EquitiesIn Corporation, $60,0001970 the paidCarrols

buildingfor land in on itExeter which constructed a and itwhich
mortgaged Loyalthen to Protective Life Insurance toCo. secure a

$165,000. relevant,note for After interim not heretransactions Car-
defendant,property Jacova,rols sold the to the John Della in consid-

assumption liabilityof his mortgageeration of the under the and
secondarily Loyalnote. Loy-Carrols remained liable to and acted as

agent beganal’s for collection. In 1976 Della Jacova to default on
installments, paidwhich Carrols then to avoid foreclosure. In 1977

brought againstCarrols this action to pay-Della recoverJacova its
Loyal. yearments to stopped making anyIn the same Della Jacova

payments. purchasedIn mortgage1980 Carrols the note and from
Loyal’s insuccessor interest.

parties attempted buyerBoth without success to find a for the
property, and in 1980 Carrols inforeclosed the ofexercise the statu-
tory power sale,of sale. RSA At the479:25. Carrols was the sole
bidder, $90,000.at conveyedFour propertymonths later Carrols the

lengthin an arm’s price. followingtransaction for the same The
year property sold,the successively, $160,000was $190,000.for and

sought summary judgmentIn 1981 Carrols paymentsboth for its
Loyal deficiency judgmentto and for a following the foreclosure.

(Charles Gallagher,The Esq.)Master T. summary judg-denied
ment, but he later pleadingsallowed toCarrols amend its to claim

deficiency,the and after ontrial the merits he recommended a defi-
ciency judgment $113,057.19. Followingof approval of the master’s
report by Superiorthe (Nadeau, J.),Court appealed.Della Jacova
We affirm.
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that it error to allowmaintains first wasDella Jacova
deficiency,pleadingsof the to include the claim foramendment

originalbroughtafter Carrols had thewhich did not arise until
entirelyargues anwrit. that the amendment stated differentHe

original pleadings and was thus forbidden under theclaim from the
Rochester, 778,Realty, Cityin Inc. v. 118 N.H.rule stated V.S.H. of

781, 317, (1978), plead­that “liberal amendment of394 A.2d 319-20
only changeings if the amendment does not the... [is allowed]

substantially different evidence.”cause of action or call for
Realty.in All of Carrols'no of the rule V.S.H.We find violation

obligations noteon under the andwere based Della Jacova’sclaims
original pleadingsmortgage he assumed. Under the Car-that had

surety paymentsbrought who had made for whichaction as arols
Morazines,principally v. 83liable. MarkarianDella was SeeJacova

Thus, subrogation265,479, (1929). it a481, was144 A. 266N.H.
righta derived from the ofasserted claimaction in which Carrols

pleadingsmortgagee. amendedId. Under the asthe creditor and
assignee mortgagee thethe entitled to defi-as an ofCarrols claimed

ciency.

assignment pleadsubrogation Carrols toand the enabledThe
action, paytocontinuing the of Della Jacovacause of failureone

agreed tohe had honor. Theunder the note thatwhat he owed
hence was tech­not state a new cause of action anddidamendment

Moreover,nically did not call for substan­proper. the amendment
original prejudicetially the claim or Dellaevidence fromdifferent

surprise,any way. gave concedes thatno and Carrolsin ItJacova
deficiency judgment only ofruns from the date theinterest on the

properly allowed.was thereforeThe amendmentamendment.
v.Next, rule under Wheelerinvokes the familiar Slo-Della Jacova

cinski, 211, proceed-in foreclosure(1926), thatN.H. 131 A.82 598
diligenceobligated protectto theings mortgagee exercise duea is to

delayargues the ofmortgagor. thatDella Jacovainterest of the
years the exer-between final default andtwo and one-halfmore than

torights a failure exercise such dueindicatescise of foreclosure
grew, inflatingchargesDuring period thediligence. that interest

deficiencyconsequent judgment. Della seeks aJacovaand thedebt
consequences ofjudgment him of the thein to relievereduction the

delay.

mortgagor provingThe has the burden of a oflack due
Boston,diligence, Merrimack Industrial Trust v. First Nat. Bank of

197, 500,202, (1981),A.2d 504 and the record121 N.H. 427 before
correctlytheus indicates that master concluded that Della Jacova
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beguncarryfailed could havehad to that burden. Carrols not fore-
buy mortgageeclosure sooner because it did not the interest of the

1980, proceededJanuary promptly.ituntil after which There is no
argument regardedin thatmerit the Carrols nonetheless should be

mortgagee’sstanding 1980,the sinceas in shoes before the evidence
boughtwas uncontroverted that Carrols could not the mort-have

gage saydid. mostbefore it The that we can Carrols could have done
by refusingbefore 1980 was to foreclosure makeinduce to the install-

payments event, course,inment Della Jacova’s In that ofstead. Car-
surety any deficiency.rols would have been liable as a for See Mar-

supra. Hence, precipitatekarian v. Morazines to foreclosure would
liability apparentlyhave invited whicha Carrols would have been

satisfy diligence self-sacrifice,tounable before 1980. Due is not and
timing.is toCarrols not be faulted for its

assignmentsDella Jacova’s third and fourth of error raise one
that, purposes defining mortgagee’s dutyclaim: for of the and calcu-

lating any deficiency foreclosure, mortgagorafter the is entitled to
be credited the property.with fair market value theof The master

employto purpose.refused fair valuemarket for this Della Jacova
argues resulting deficiencythat the was therefore excessive.

mortgageeIt is axiomatic purchasesthat “a who the mort­
gaged property obligatedat his own foreclosure sale is to credit the
mortgagor foreclosed,propertywith the value of the unless he bids

worth,for it more than it obligatedis in which event he is to credit
mortgagorthe with the net amount of Phinney Bank,his bid.” v. 91

184, 189, 363,N.H. 16 A.2d (1940). espousal367 Della Jacova’s of
fair however,market for purpose,value this clearlyruns counter to

authority jurisdiction.established in this understood,“As the rule is
pricea andfair reasonable under the circumstances in which the

mortgagee requiredacts is iswhat .... The test is not ‘fair market
mortgageevalue’ . . . is givenor the bound highestto forcredit the

possible mightamount which be obtained under different circum­
stances, as at an owner’s sale.” Corp. Faulkner,Reconstruction &c. v.

352, 361, 403,101 N.H. 143 A.2d (1958) (citations410 omitted);
Bank,v. 390,Silver First National 392, 493,108 N.H. 236 A.2d 495

(1967).
mortgageeThe standard is the same when the is the sole bidder.

Fisher, 856, 859-60, 536,Meredith v. 121 N.H. 435 (1981).A.2d 538
Savings Hammer, 1,Danvers Bank v. 122 N.H. 440 A.2d 435Cf.

(fair(1982) deficiencymarket value the standard to measure or
mortgagor’s damages law,under mortgageeMassachusetts when

Therefore,diligence).has failed to use due clearlythe master was
refusingcorrect in ruleto fairthat market value was the touchstone

deficiency judgment.of the allowable
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theus whether masteronly remaining question before isThe
price thefair underhad obtained aCarrolscould have found that

deficiency incalculatingcircumstances, the actualpurposesfor of
pricetheconclusion thatthe master’sThe record sustainsthis case.

$90,000 under the circumstances.of was fair
attemptedpartyeach hadbefore the salethatThere was-evidence

higher price. time thea At the ofbuyer property atfor theto find a
seriouslytime, deteri-building empty hadfor somehad satsale the

Following sale listedorated, the Carrolsbeen vandalized.and had
broker, sale Carrolsfour after thea monthsproperty with andthe

inwas warrantedprice it had bid. The masterfor sameit theresold
length transaction.finding an arm’sthat this was

evidence,contrary however. Della JacovaThere was some
Exeter, pricethat the sale ofproduced assessor of who testifiedthe

$190,000 the value of thepropertythe in late 1981 reflectedfor
testimonythis was riddledproperty at the time of foreclosure. But

by propertyimpeachment: had not seen the before thethe assessor
improvements been madeand did not know what hadforeclosure

rejectwas entitled to theforeclosure. The master -thereforeafter
419, 421,Perron,opinion, 402see 119 A.2dwitness’ Hackett v. N.H.

198, (1979), pricebid at the foreclosureand to conclude that the194
in thewas fair circumstances.sale

error, judgmentwe no the is affirmed.Since find

Affirmed.
concurred.All
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