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parties companiesAll here concede that cable television are not
public engaging regulatory pro-processutilities. The in thePUC’s
posed require ithere would to consider the interests of televi-cable

subscribers, group whollysion a whose interests are tounrelated
group protection, statutorythose of the whose under the current

scheme, primary electricitytheis PUC’s ofconcern—consumers and
specifically utilityother defined services. Petition the N.H.Cf. of

Co., 50, 57, 602, gener-(1936);Gas & Electric N.H.88 184 A. see607
Communications,ally Appeal supra.Omni Inc.of

378:10, by support holding,RSA the merelycited in of itsPUC
provides public utility give any pref-that a shall not “unreasonable

advantage any person”erence providing settingor to in services or
support byrates. To construe this to the entrance the intoPUC an

entirely regulationnew field beyondof is to distort the statute all
recognition. The statute directs utilities to alltreat consumers of

says nothing,their equally.services expresslyIt by impli-either or
cation, process byabout the contemplated the federal statute:
balancing againstthe ofinterests consumers the interests of another

groupdiscrete Onlysuch as cable legis-television subscribers. new
givelation authority engagecould the process.toPUC in such a

accordingly authorityWe hold nothat the PUC has under
present law to the ofconsider interests cable television subscribers.

proposed statutoryBecause the ordercertification has no current
basis, Company’s petitionthe haveshould been denied.

Reversed.
J.,Souter, sit;did thenot others concurred.
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Smith, general Malmberg,attorney (John A.Gregory assistantH.
attorney general, orally), for theon the brief and State.

Dover,Jr., by orally,Catalfo, forof brief and the de-J.Alfred
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Robertson, Exeter, forBernard of the defendant Peter Poolit-J.
san, Doyle.joined in brief ofthe Clifford

Dalton, Andover, Massachusetts,Jr., byofCharles F. brief and
orally, for the defendant Daniel Peters.

Green, defender, Concord,appellate byofJoanne S. assistant brief
orally,and for the defendant Debbie Poolitsan.

Evans, Durham, White,Craig StephenF. (Mr.of and A. of Dover
brief, orally),Evans and Mr. White on the and Evans theMr. for

Varagianis Angelo Varagianis.anddefendants Sandra

King, 1981,September grand juriesC.J. In and of inOctober
Rockingham againstand Strafford Counties returned indictments

Act,Drugthe fordefendants and others violations of the Controlled
chapter charges policeRSA These a318-B. arose out of State inves-

tigation, bypart wiretaps.inconducted the use of The defendants
suppress against bytomoved the evidence obtained them ofmeans

wiretaps.the
superior suppressionThe court aconsolidated the cases for hear-

ing, January 24, 1983,speciallywhich forwas scheduled in Straf-
County. Following four-day hearing,ford (Dunn,the the Trial Court

J.) wiretap suppressed.ordered the evidence
August 17, 1983, accepted interlocutoryOn the appealwe State’s
pursuant 570-A:9, IX(b).filed to RSA We reverse and vacate the

suppressorder to and trialremand to the forcourt consideration of
hearing.suppressionthe issues raised but undecided at the

1980, beganIn Hampshirethe investigatingNew PoliceState the
Angelo Varagianis,activities of policewhom suspectedthe had of

dealing drugsin policein the seacoast Thearea. conducted intermit-
business,tent of body-buildingsurveillance his hishome and of a

spa Bodyand Shop.health center known as The When neither the
surveillance nor of purchasethe efforts a confidential informant to
drugs Varagianis’ wife, Sandra, successful,from were the State
police Varagianis’ telephone.turned their toattention ofuse the

Telephone Varagianis’toll records for both the home and The
Body Shop 1981,springwere In superiorexamined. the of the court

register”“penauthorized the ofinstallation a on both of these tele-
phones. analysisBased on an of pen registers,the andtoll records as

information, State, 26,well as other 1981,the on appliedJune for
granted authorityand the tap telephonewas to the Varagia-at the

home, pursuantnis’ to RSA 570-A:7.
Varagianis’Information from wiretapobtained the and other

investigative applicationsources anled to authorizingfor an order a
wiretap on telephonethe home of Peter Poolitsan. The authorization
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subsequentby29, 1981, aextendedgranted July and wasonwas
8,Augustoncourt order 1981.

Counties,Rockingham theFollowing in andindictments Strafford
wiretapchallenging theall ofsuppressmotions todefendants filed

including in the affi-grounds, misstatementson a number oforders
tapto the Vara-application for an ordersupporting initialthedavit

superior the initial affidavitruled thatgianis’ telephone. The court
Hamp-finding probable cause because Newsupport a ofnotcould

Henry Carpenito made recklessCorporal hadPoliceshire State
to con-declinedpreparing the affidavit. The courtinmisstatements

misstatements, sup-affidavit, wouldabsent thethesider whether
accordingly orderedfinding probable The courtport cause.a of

wiretap.Varagianis’evidentiary Seefruits of thesuppression of the
810,Chaisson, (1984).N.H.v. 125 486 A.2d 297State

suppress ondecision to twoobjects trial court’sto theThe State
misstate-it found that thegrounds: court erred when(1) the trial

recklessly; (2),and evenmadesupportingin affidavit werements the
itrecklessly, when refusedthe court erredif madeerrors werethe
probablethen to test forandthe erroneous statementsto excise

cause.
rightswiretap their underviolatedclaim that theThe defendants

CONST, I,pt.N.H. art.Federal Seethe and Constitutions.both State
Const,19; claims under thefirst address theamend. IV. WeU.S.

226, 231,Ball, 471 A.2d124 N.H.Constitution. See State v.State
347, (1983).352

recklessly misrepresented infactsWhether an affiant an
Chaisson,question of v.is a fact for the trial court. Stateaffidavit

27-28, 95,17, (1983).101 not458 A.2d We will disturb theN.H.123
finding byunsupportedorit is unreasonable theunlesstrial court’s

evidence.

recklesslyis aA statement in an affidavit made as matter of
only grounds believingno forlaw if the affiant had reasonable the

Renfrew, 308, 311,of to. State v. 122 N.H.truth the facts attested 444
199, 205,527, (1982); Spero,v.529 State 117A.2d N.H. 371 A.2d

1155, (1977).1159 We must therefore determine whether the trial
reasonably Carpenitofind thatcourt could Officer lacked a reason­

believing twelve-pagetheable basis for his misstatements in affida­
supported wiretapvit the motion for the warrant for awhich on the

Varagianis’ telephone.
byreview of the seven errors court,We now each found the trial

explanation given byas the for those errorswell as Carpe-Officer
hearing.suppressionnito at the
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First, paragraphthe at 9(c) Boyleaffidavit stated that Charles
possession drugwas convicted of of a controlled in 1979. He was

actually conviction,convicted in All1973. other facts about this
including month, day, chargethe court and were correct.

Second, paragraph 9(e) of the affidavit stated that a confidential
druginformant Viel,”“conducted transactions with Bruce at

Rochester Car Care. The word “transactions” should have been
expressed singular plural,in the rather than the since the informant

only transaction, althoughconducted one the informant was aware
drugof other transactions of Mr. Viel.

Third, paragraph reported8 of the affidavit that “a total of 424
telephone during ten-daycalls were periodrecorded the for which

pen registersthe were “period”authorized.” The word should have
“periods,”been pen registersbecause each of the two ran for a dif-

ten-day period. precedingferent paragraph, however,The plainly
pen registersstated that the two had been authorized at different

times.
Fourth, paragraph alleged2 of “Angelo Varagi-the affidavit that

possessionanis was of drugconvicted 8, 1968,of a narcotic on March
Countyin SuperiorStrafford superiorCourt.” The court records

possessionshowed chargethat the prossedwas nolle dayon the same
pled guiltythat the defendant to chargingan information him with

being knowingly presencein the drug.of a controlled
CarpenitoOfficer testified that the statement in his affidavit was

policebased on AngeloState Varagianisrecords on which had two
8, 1968,entries for March showing guilty pleaone possessiona for of

narcotics and showingthe other chargethe beingsame nolle
prossed. He testified interpretedthat he had the records to mean

Varagianis pled guiltythat had chargesto one of two and that the
dropped.other was He also testified policethat the State records are

based on information throughoutreceived from courts the State and
regularlythat he relies on analyzingthem when telephone reg-pen

ister records.
Fifth, paragraphthe affidavit at 9(a) Doyleasserted that Sharon

husband,was “arrested” with her Clifford, Logan Airportat in 1971
possessionfor poundsof marijuana.four-and-one-half of The affida-

that,vit also indicated prossed.”arrests were nolle“[t]hese Sharon
Doyle testified Loganthat she was not arrested Airport,at but was
questioned by customs airportofficers at the and then taken to the

buildingfederal in questioning byBoston for the United States
Attorney’s Office.

According testimony,to Carpenito’shis Officer statement that the
telephoneDoyles were arrested was based on a conversation he had
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agent, Murphy, who told him that the cus-with a customs Thomas
Doyles Loganatthat the had been arrestedtoms records indicated

Airport.
Palumbo,Sixth, describing Ralph the that ain affidavit stated

majorRalph . .. was aconfidential informant “stated that Palumbo
Hampshire.”and trial courtof in Maine Thedealer cocaine New

error, “impliesas it that thestatement an becausecharacterized this
dealings.”knowledgepersonal... informant had of Palumbo’s

cross-examination, Carpenito the confi-Officer testified thatOn
dealingdruglearned from adential informant had of Palumbo’s

verifystepsCarpenito had taken toMr. Walker that Officerand
knowledge of the status of Palumbo.Walker’s

Seventh, regardedalso as the statementthe trial court erroneous
that, Varagianis“Sergeant Presbyin observed Sandrathe affidavit

acknowledgedmarijuana The court thatthis to Bruce Viel.”deliver
transaction,Sergeant Presby premiseson the at the time of thewas

Presbyactually delivery.”thebut stated “he did not witnessthat
testified, however,

by,pickup go recognized“I a truck and I thatsaw brown
Varagianis.belonging Angeloto The wenttruck as truck

yard later, maybeinto the Care and a short timeCar
so,twenty the drove I fol-or informant out andminutes

Portsmouth, producedhe ato wherelowed the informant
purchasedpound marijuana had itof and said that he

marijuanafrom and also the had beenBruce Viel said
just got byhedirectly Viel beforegiven to Bruce it San-

out,who, it wasVaragianis, turned in the browndra
pickup truck.”

Nims,Trooper on other side ofJames who was stationed the
during transaction, SergeanttheRochester Car Care corroborated

Presby’s testimony. pickup truckHe testified “I observed a brown
light-in,pull operated by appeared a whitewhat to be female with

person go up to the wasish hair. I observed another side. There
throughbag passedpaper was the to a maleconversation. A window

subjectsubject. parcel and into the build-The male took the went
ing.”

findinguphold CarpenitothatWe will the trial court’s Officer
affidavit,recklessly prepared we find theacted when he the unless

ruling bysupportedto be unreasonable or not sufficient evidence.
27-28,Chaisson, 17, 95, (1983).v. 123 N.H. 458State A.2d 101See

findingpoints support its thatThe trial court made two to Officer
recklessly: Carpenito’sCarpenito (1) on Stateacted Officer reliance

Angelo Varagianis’police records determine record wasto criminal
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reckless, light knowledgein of his that these records had been
wrong past; (2)in the and the fact that all seven of the errors

finding probable cause,a of indicated thethat errors“enhance[d]
merely negligent.”were not

uponCarpenito’sAs to the ofreasonableness Officer reliance
police records, provides106-B:14 for the ofRSA director the State
police compile personsallto criminal records of convicted of felonies

placedor proceedings Hampshire.under arrest in criminal in New
complete,To ensure providesthat the records are the statute that:

superior municipal courts,of“The theclerks and or if
justice thereof, sheriffs,there is no clerk deputythe sher-

iffs, officers,police jailers, superintendentsand of houses
of correction shall secure and forward to the director all

maysuch personsinformation as he direct relative to
brought before said custodycourts or arrested or in the of
such officers.”

RSA 106-B:14.

practice byview of the well established administrativeIn
police maintainingthe division of ofState criminal records on all

courts,Hampshirecriminal inconvictions the New and the neces­
sity having speedyof police investiga­toaccess those records for
tions, Carpenito’s accuracywe hold Officerthat reliance on the of
police purpose preparingrecords was not for ofreckless the an affi­
davit for a search warrant to issue.

The trial court’s observation thethat seven errors aenhanced
finding probableof is not uponcause a reasonable basis which to

misrepresentationsconclude that the were reckless. The trial court
cumulation, misrepresentationsheld “inthat the contained the'in

affidavit rise to conceded, however,the level of recklessness It....”
arguablethat “it is that several of the enumerated misstatements

products negligence oversight....”were the of mere or

producedAfter a review of the suppressionrecord at the
hearing, adequatethis court cannot find support in the record for

findingthe trial Carpenitocourt’s factual that Officer acted reck­
lessly. CarpenitoOfficer had a reasonable basis for his belief that

true,the facts he attested to were recklessly.and he did not act See
Renfrew, 308, 311,v. 527,State 122 N.H. 444 (1982).A.2d 529 We

findingtherefore reverse the trial court’s of recklessness.

misstatements,When intentionally recklessly made,not or
appear affidavit,an appropriate remedyin the is to excise the facts
misstated and then to examine the toaffidavit determine whether
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probable cause exists for warrant issue. We note that thea to Id.
“misstatements, together,thattrial court found the taken were

necessary finding probable disagree.ofto the cause.” We

upon anascertaining probable cause basedWhen affidavit
requires onlywiretap, “probablerequesta for causesupportin of a

activity, not anprobability chance of criminala or substantial
Andrews, 158,activity.”showing 125 N.H.such State v.actual of

Gates,889, (quoting165, (1984) Illinois v. 103 S. Ct.A.2d 893480
2317, supportin of search warrants must(1983)).2335 “Affidavits

read, interpreted in a fashion and with com­be tested and realistic
greatpayReviewing deference to acourts shouldmon sense ....

probable cause and should not invali­magistrate’s determination of
hyper-­by interpreting in athe evidence submitteddate a warrant

570, 202,Sands, 604,v. 123 467 A.2dsense.” State N.H.technical
(citations omitted).(1983)223

excising reviewing theall seven misstatements andAfter
affidavit, probable thefind cause for warrantwe sufficientexcised

concerningremaining in the excised documentto The factsissue.
activity, policethe of trainedpast as well as observationscriminal

byconcerning pattern telephonethe of calls revealed theofficers
103, 106, 12,registers, Maxfield,v. 427pen see 121 N.H. A.2dState

finding probablea offor cause. See(1981),14 form a sufficient basis
165,Andrews, supra at 480 at 893.A.2dState v.

sup-Accordingly, the trial orderand vacate court’swe reverse
Varagianis’wiretap ofupon the the tel-pressing the evidence based

of other issuesephone for trial court’s considerationand remand the
suppressioncourt’s order.undecided in thebelow butraised

andReversed remanded.

concurred.All


