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Davis,andW. Jean ofJohn F. Manchester {Mr.Laflamme
brief, orally),and Mr. Davis on the and Mr. Davis for theLaflamme

plaintiff.

Komaridis, Auburn, by orally,Alexis of brief and for the defend-
ant Ella Piet.

King, debt, questionInC.J. this action for the before us involves
agreement,interpretation signed bythe of a credit the defendant

Piet, individually guarantor plain-Ella and as of owed thedebts to
by Piet,Ray Superior {Flynn, J.) approvedtiff TheInc. Court the

holdingShapiro, Esq.)ofrecommendation a Master Peter Ella{R.
specifiedon annually,Piet liable for interest the atdebt 24% the rate

agreement, computedin the credit from the ofdate demand until
payment. argues provi-ofthe date actual Ella Piet thethat interest

agreement operate brought,insion the did not after the suit was
and that interest that computedafter date should have been at the
statutory 336:1;annually. agree,ofrate 10% RSA RSA 524:l-a. We
and reverse trialthe court’s award of 24% oninterest the debt fol-
lowing 17,the initiation of the onlawsuit November 1981.

dispute. RayThe not infacts are Piet was the sole shareholder and
Ray Inc.,president Piet,of and his wife Ella was a director and

corporation. Ray Piet,treasurer of the Inc. had a linesubstantial of
plaintiff company prior 1980,credit with the making frequentto

purchases owingof construction materials and a balance due of sev-
eral thousand dollars.

plaintiff’s request,the Ray signedAt and Ella Piet two documents
22, first,on or about Agreement,”June 1980. In the the “Guarantee

they personally guaranteed paymentthe of all sums owed to the
plaintiff by Ray Piet, Inc., according to the tenor of the credit
agreement plaintiff. default,with the theyIn the ofevent authorized

plaintiff proceed againstthe to due,“forthem the full amount
including interest, charges,service cost of collection and reasonable
attorney’s fees.”

document, signed by RayThe second individuallyand Ella Piet
Piet,Ray Inc.,and of “Applicationas officers was an for Credit and

Agreement.” reads, pertinent part:Credit It in
hereby agree pay pur-to for all“[Debtor-defendants]

charged thirtychases this (30) daysto account. . . within
[plaintiffafter monthlymails bill.our] [Debtor-defend-

agree payalso to a peri-ants] FINANCE CHARGE at a
(24%odic of 2% correspondingrate ANNUAL PERCENT-

RATE) perAGE anymonth on... balance that remains
unpaid period thirty (30)a of days purchasesfor after the



196

any portion account remainsIf of thisbilled.have been
days, maythirty [plaintiff](30)unpaid thanfor more

pay entire amount[debtor-defendants] to thethen ask
agreeimmediately [debtor-defendants] toandthen due

chargespay date, ofto and all costsfinanceall accrued
including attorney’scollection, fees.”

proceedings1981, divorceElla Piet commencedofIn March
RayShortlyagainst Piet,thereafter, and theboth Inc.her husband.

making plaintiff’sindividually stopped payments on thePiets
plaintiffSeptember 1981,29, a formalthe madeaccount. On

plaintiffRay 1981,17, filedthe suitdemand on Piet. On November
against formalcollect the amount owed. Noall debtors tothree

May 18, 1982.Ella Piet untildemand was made on
judgmenthearing, plain-for therecommendedAfter a the master

finding Ray personallytiff, liable for the fulland Ella Pietboth
twenty-computedplusdebt, the ofat rateof “interestamount the

Septemberpercent (24%)per 29, 1981,and attor-annum as offour
Januaryney approved 4,oncourt the recommendationsfees.” The

1984.
brought appeal,defendant”)(hereafter then thisPiet “theElla

contesting onlyjudgment it interest of 24%insofar as includedthe
brought.day1981,17, suit was The defendanttheafter November

agreementargues provision in credit did notthethat the interest
operate 17, 1981,filed, and that after Novemberafter the suit was

statutorycomputed rate of 10%annu-at theinterest should bethe
placeddisputedally. inhave been escrowAll amountsRSA 336:1.

plaintiffappeal,pending that interest ceasedand the concedesthis
January judgment1984,20, date wastheaccrue 24% onto at

against all defendants.threeentered

mayinterest be recovered “whereIt is well established that
agreement par­upondebt, ofthe theis an incident to the foundedit

(1841).Wilkins, 474, 480v. Whetherties . . . .” McIlvaine 12 N.H.
dependmay on various facts as to“can be recoveredinterest

agreement, usagedemand, . . .” Arcadiaor of trade . &c. Mills v.
(1937).Company, 188, 190, 195 681,68389N.H. A.

chargedappropriate beIn determine the interest toorder to
scopeagainst case,the in this we must determine the ofdefendant

parties’ agreement pay applicationinterest, and its to thethe to
interpreta-accordingly the for thedefendant. We turn to basic rules

oftion contracts.
question ofof a contract is a law“Theconstruction written

Logic Corp.,Assoc’s, 124Inc. v. Time N.H.for this court....” Share
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565, 571, 1006, (1984); McCarthy,474 1010 Baker 122A.2d v. N.H.
171, 174-75, 138, (1982). interpreting443 A.2d 140 When the terms

“according meaningaof contract we do so to thewill common of its
phrases.” Logic Assoc’s, Corp., supraandwords Inc. v. Time Share

572, 474at A.2d at 1010.
agreement explicitly possibil-providedThe credit at issue for the

ity might pay purchasesthat the fordefendants not all their within
thirty billing bydays imposing charge unpaidof a onfinance the

agreementbalance. The credit if onstated that the balance account
thirtyunpaid days billing, plaintiff “mayremained for after the

ask paythen to the entire amount then due[debtor-defendants]
immediately agree payand allto accrued[debtor-defendants]

date,charges collection, includingfinance to and all ofcosts attor-
ney’s fees.”

chargesThe calculation of the finance under the credit
agreement depends upon meaning phraseofthe the “to date.” Given

date,”phrase chargesthe context of the “to we find the financethat
plaintiffs paymentaccrued on the ofdate demand for immediate of

unpaid demand,fullthe amount of the Ataccount. the time of there­
fore, chargesthe annuallyfull of theamount finance of 24% is estab­
lished.

interpretTo beyondthe words “to date” to extend the exist­
agreement itself,ence of the credit so that the 24% interest rate

applicable beyond demand, be, effect,would be would in to treat
charges liquidated damagesthose provision.as a This court will

interpretationfromrefrain such an of provisiona contract concern­
ing chargesfinance expression by partiesabsent a clear the that the

charge beyondfinance is to extend demand or a forsuit collection.

parties clearly providedUnless the have their own interest
damages duringfor pendingrate provethe lawsuit to and collect a
debt, damagesclaimed their interest should be determined at the

statutory rate of 10% once imposessuit is 336:1instituted. RSA a
judgments10%interest rate “on in alland business transactions in

paid secured, agreedwhich interest is or uponunless otherwise in
writing . . . .” In payment priorthe absence of a demand for to the

suit, that,institution of RSA provides any524:1-a “in action on a
or liquidated damagesdebt account or sought,stated where are

interest shall commence to run from the time of the institution of
suit.”

In paymentthis case demand for of the full amount of the
due, along charges,account with Rayaccrued finance was made to

business, Piet, Inc.,and 29,Piet his Ray Septemberon 1981. No
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17,1981,however,Piet, and on Novembermade to Ellademand was
toagainst other defendantsand the twoElla Pietfileda suit was

owingfiling debtsuit for aheld thatThis court hasthe debt.recover
may a demand.be considered

cases, the commence-“But, in to facilitateorderin some
introduced, bringingtechnicality andactions, isaofment
And, cases, it isin sucha demand ....is held to besuit

allege proveplaintiff an actualnecessary to orthenot for
itself,is, in law.”demand, a demandofbecause the action

J.,186, dissenting)Brownson, (1866) (Doe,198v. 47 N.H.Kendall
Dumas, 403,402,v. 97 N.H.omitted); also(citations see Damasiotes

Therefore, the date suit was756, (1952). we will treat89 757A.2d
uponof the defendant.as the date demandfiled

byagreement tohad occurred failureofa breach the creditOnce
made,days billing, thethirty and demand wasofpay withindebts

accrued, the creditavailable undercharges and the remediesfinance
attorney’s fees.andagreement the costs of collectionwere

applicable toHowever, 524:l-a areand RSAboth RSA 336:1
maycase; plaintiff receive an interestin therefore thethe thisfacts

owing the com­of debt fromupon amount the10% the totalrate of
17,1981, payment is madeuntilof the suit on Novembermencement

by defendants.the
finding interest ofthatAccordingly, the trial court’swe reverse

17,1981.annually after November24% continued
part;inReversed
part.inaffirmed

concurred.All


