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500,State, (Del. (“the words1982)vague. 506Waters v. 443 A.2d
life’ are words‘cruel, depraved indifference to humanwicked and

unconstitutionallymeaning”accepted is notcommonly thatawith
167, (“depravedFlick, (Me. 1981)vague); 425 A.2d 173-74State v.
unconstitutionally vague); v.Statenotmurder statuteindifference”

(second degreePrimeaux, 256, (S.D. 1982) murder258N.W.2d328
dangerousimminently and“any to othersproscribing actstatute

subjectmind,” application andevincing to unevendepraveda not
People v.gives forbidden);ofinterpretation fair notice conductand

167,367-68,89, 365,85, 281 N.E.2dPoplis, 30 330 N.Y.S.2dN.Y.2d
“evincing depraveda indif-proscribing conduct(1972) (statute169

sufficiently con-and the kind oflife” is definiteto humanference
penala sanc-sufficiently laid out to sustain validprescribedduct is

58,Crocker, (Me. 1981).tion); see v. 435 A.2d 63-67State
Georgia, 420Godfrey 446reliance on v. U.S.The defendant’s

arbitrary ofGodfrey applicationmisplaced. concerned the(1980), is
Georgia Supremepenalty which thedeath statute —a statutethe

vagueunconstitutionallywaspreviously had determined notCourt
Georgia, (1976).Gregg 428 153 The defendantits face. v. U.S.on See

argues the at issue is unconstitu-case us that statutein the before
arbitrarily applied.tionally vague; that it washe does not claim
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Mosseau, actingPeter attorney general (EdnaW. Conway,M.
attorney general, brief, Schneider,assistant on the and Tina attor-

ney, orally), for the State.

Duggan, appellate defender, Concord,James E. byof brief and
orally, for the defendant.

Brock, May 19, 1975, defendant,J. On Avery,the Clifford was
Superior (Loughlin,convicted in J.) chargeCourt degreeon a of first

long-delayed appeal,murder. In this argueshe that the trial court
makingerred in evidentiary rulings,certain denyinginand his

motion for mistrial. We find no error and affirm.
testimony trial,From jurythe at the could have found the follow-

ing 1978,facts. In livinglate the defendant inwas Suncook. On
year,December 15 of group acquaintancesthat he told a of that he

$50,000had nearby farm,hidden on a moneyand that the came
from a bank he had robbed in Arkansas. He group,asked one of the
Gary Russell, helpto money by drivinghim retrieve the him to
where payit was $1,000.hidden. He offered to Russell

night, group sleptThat the apartmentat an regularlyin Suncook
occupied by Gary girl friend,Russell and his Greeley.Lee Ann The
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morning, 16, Garynext December Russell woke the defendant and
him, go get money suggestedtold “We will and the now.” He also
they stop get shotgunoff at tothat Russell’s mother’s house his “for

safety precautions.”
thereafter,Shortly Garymorning.together thatThe two men left

person stayed inwith a whoat his houseRussell arrived mother’s
shotgun and droveand some ammunitionthe took hiscar. Russell

away.
Garynight, to alone inthe returned SuncookLate that defendant

Wendell, a friend namedspoke brothercar. He to Russell’sRussell’s
telling GaryDavis, Greeley, them that Russelland LeeMike Ann

nearby.drunk, a couch” somewhere“passedhad out onandwas
Greeleydiscussion, agreed to drive Lee Ann toa the defendantAfter

refusingallegedly was,Gary let the oth-toplacethe where Russell
Greeleyalong. Greeley wasers defendant and drove off.come The

again.never seen alive
subsequently in with sister and her hus-moved hisThe defendant

Gero, inin Concord. Sometime lateArnold who livedband
January,early Gero that he had killedor he told ArnoldDecember

spotto in Henniker where he saidGary later him aRussell. He took
be, find it.body supposed he was unable to Onthe to butwas

occasion, place thea on the bank of Merri-he showed Geroanother
power plant, Annand said that Lee Gree-River near the Bowmack

ley’s body put there.had been into the river
1974, andJanuary left the home eventu-the defendant Geros’In

ally up home of David Rollans. He toldin Arkansas at theended
peoplehad killed two inhe in trouble because heRollans that was
fault;occasion, ifhe her itHampshire. said: “It’s allanotherNew On

nothing happened;...wouldn’t ever have I fixedhadn’t been for her
her, goddamher in the river.”I threw

Henniker,10, 1974, bodyMay Gary inwas discoveredRussell’sOn
spot defendant had shown to Arnold Gero.that the130 feet from the

defendant, recounting thequestioned implicated theGero was and
20, bodyMay Greeley’sAnn was recov-Leeabove conversations. On

Garypower plant.the andnear Sheered from the Merrimack River
shotgunbykilled a blast.had each beenRussell

job29, 1974,May at his in Littlethe defendant was arrestedOn
“Well,arrest, police,Rock, Shortly his he told I’mafterArkansas.

being Hampshire,glad finally to hereturned Newit’s over.” After
forindicted both murders.was

only for the murder of Leewas tried and convictedThe defendant
prosequi for the secondGreeley; later entered a nolleAnn the State

conviction,appealan from hisdefendant initiatedindictment. The
file A laterto his failure to a brief.but it was dismissed in 1977 due
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challengingcorpus petition, part juryhabeas of the trial court’s
instruction, rejected by Perrin,inwas this court Martineau v. 119

529, (1979).N.H. 404 A.2d 1100
January 19, 1984,On the District for theUnited States Court Dis-

Hampshireoftrict New ruled that the failure of the defendant’s
appeal by counsel,appellateinitial had been caused lack of effective

contrary Douglas California, (1963).to the rule of v. 372 353U.S.
Lucey, (1985).See also Evitts v. 105 S. Ct. 830 The federal court

corpus acceptedordered that a writ of habeas issue unless this court
appeal.the instant

appeal,On the defendant raises four issues. The first two concern
testimony judge’sthe of Wendell At a conference inRussell. the trial

chambers, judge rightthe privi-advised of his toRussell invoke the
lege against judge rightself-incrimination. The advised him of that
again during cross-examination,defense counsel’s when Russell was
asked whether he had told a woman that he knew who had killed his
brother, and that it wasn’t the defendant.

privilege,Russell objected. Duringinvoked the and the defendant
ensuing conference,the bench defense counsel said:

Honor, I understand that the“Your can is[witness]
asserting righta Fifth Amendment in connection with
testifying objection is,here. All I want to enter an to in
fact, testifying part.the testifyingselective on his He is to

testifying testifyingwhat he feels like to and not to what
testifying me,he feels like not to. It seems to if he is not

going respect testimony,to take the Fifth with to all this
respect par-he should not be allowed to take it with to the

testimony.”ticular

objection.The court overruled the Defense counsel did not take an
exception ruling,to the questionand the discussion shifted to the
whether priorRussell could be asked about a conviction for assault.

only exception duringThe taken the entire discussion was to a rul-
ing limiting cross-examination on this latter issue.

arguesThe first,defendant now that the court erred intwice: fail-
ing testimony,to strike Russell’s entire because his invocation of the
privilege right witness;denied the defendant his to confront the and
second, allowing all,in privilegeRussell to invoke the at because
there was no mightbasis for a conclusion that Russell’s answer have

incriminating.been

byThe first issue properlyraised the defendant is not before
preserve consideration,us. “To issues for our counsel must take con­

objectionstemporaneous exceptions.” Shute,and State v. 122 N.H.
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case,1162, exceptionno was(1982). In this498, 505, 446 A.2d 1166
taken.

exception requirementthewe relaxdefendant asks thatThe
questions lawbecause, argues, of area “wherehe this is situation

380,Crosby,Govev. 100 N.H.face of the record.”apparent from the
clearly205, not case here.381, 128 (1956). That is the206A.2d

testimonyrequest that Russell’sonly notdid defense counselNot
directly rightstricken, to the of confronta-but he never referredbe

circumstances, opportunity totrial court had nothetion. In these
alleged here, question preservedthus no wasandthe errorcorrect

Perrin,by 119 atv. N.H. 531-this court. See Martineaufor review
33, 404 at 1102-03.A.2d

assumingquestion, arguendo that it wasto secondAs the
privilegeproperly preserved, rule is that “thethe established

only[against applies not to which wouldanswersself-incrimination]
conviction, a link insupport but also to those which would furnisha

prosecuteto someone who claims thethe chain of evidence needed
912, 710,Merski, 901,121 A.2dprivilege.” v. N.H. 437 716State

denied, (1982).943(1981),cert. 455 U.S.

During conference,priora counsel had referred to adefense
indirectly sayingreport quoting as that Wendellpolice a woman

killing Although thehis brother. woman laterRussell had admitted
different,say something quitehad heardtestified that she Russell

concludinggrounds suffi­ample for that Russell hadthe court had
Bell,privilege.claiming 112for the also State v.cient reason See

444, permitting(1972). no error in the298 A.2d 753 There wasN.H.
toclaim stand.

argument is the trial court should haveThe defendant’s third that
cross-examiningprosecutor,the while thedeclared a mistrial when

defendant, suggested indirectly his would result in athat conviction
convicted,get youSpecifically, youheprison asked: “If aresentence.

bars,going spending yearsto a of behind is that correct?” Thebe lot
prosecutor juryjudge that the wastrial had earlier instructed the

jurypossible penalty the had noinformed of the becausenot to be
Tetrault, 14, 16,assessing 95penalty.in State v. 78 N.H. A.role that

669, (1915).670
mistrial, findingthe for aThe court denied defendant’s motion

intentionally court’s instruc­prosecutorthat the had not violated the
erroneous;clearly sayfinding can thatwas not nor wetions. This

conveyed jury inadmissible and boththe information to the “was
Elbert,irremediably prejudicial.” v. 125preponderantly and State

1, 13, 854, (1984).480N.H. A.2d 861
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Although prosecutor’s question improper,the here was the
insufficientlyreasonably prejudicialtrial court could have itfound

guilt,to demand a mistrial. The evidence for the defendant’s as
above, strong say beyondrecounted was so we can athat reasonable

improper questiondoubt that the could not have affected the ver­
Ruelke, 692, 694, 497,dict. (1976).See State v. 116 366 498N.H. A.2d

argumentThe defendant’s final is that the trial court
should pertaining Garyhave evidenceexcluded to the murder of
Russell, being onlybecause the defendant was tried thefor murder

Greeley,of Lee Ann and because evidence of other crimes is not
propensityadmissible a LaBranche,to show for crime. See State v.

176, 178, 108,118 (1978). argumentN.H. 385 A.2d 109 This is with­
pertaining admissible, id.,out merit. Evidence to motive is and

“evidence of the conduct of an accused at or near the time of the
alleged thoughoffense if relevant is also admissible even another

Palumbo, 332,crime is 329,involved.” State v. 113 N.H. 306 A.2d
793, (1973).796

Gary GreeleyThe evidence that Russell and were both killed
shotgun; theywith a that were lastboth seen with the defendant on

day; spokenthe same killingsthethat defendant had of two to David
Rollans; Greeley, girl friend,and that as Russell’s ofwas one the few

mightpeople inquired seriouslywho have disappearance,into his was
supportsufficient to an inference that the defendant murdered

Greeley upto cover the tendingmurder of Russell. Evidence to show
the defendant’s ininvolvement Russell’s murder accordinglywas

case,relevant to properlythe instant and was admitted.

Affirmed.
Souter, JJ., sit;Batchelder and did not the others concurred.


